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Anthony Barnes (Bar No. 199048)

{| Email: amb@atalawgroup.com

AQUA TERRA AERIS LAW GROUP LLP
828 San Pablo Ave., Ste. 115B

Albany, CA 94706

Phone: (415) 326-3173

Colin Kelly (Bar No. 266956)

Email: colin@coastkeeper.org
ORANGE COUNTY COASTKEEPER
3151 Airway Avenue, Suite F-110
Costa Mesa, CA 92626

Phone: (714) 850-1965

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ORANGE COUNTY COASTKEEPER, a
California non-profit corporation,

Plaintiff,
v.

FOX HILLS CASTING INDUSTRIES,
INC., a Delaware corporation,

Defendant.
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Federal Water Pollution Control
ct, 33 U.S.C. §§ 1251 ef seq.)
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and Civil Penalties
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Orange County Coastkeeper (¢
allege:
L JURISDICTION AND VE!

1. This is a civil suit broug

the Federal Water Pollution Control .
or “CWA™). See 33 U.S.C. § 1365. T
parties and this action pursuant to 33
2201 (an action for declaratory and i
laws of the United States).

2. On December 13, 2016,
to sue letter (“Notice Letter”) to Fox
Industries, Inc. (“Defendant”) for its -
Discharges of Storm Water Associate
Discharge Elimination System (NPD.
Resources Control Board Water Qua
No. 97-03-DWQ) (“1997 Permit”) an
(collectively, hereinafter referred to a
Act. The Notice Letter informed Deft
to enforce the Storm Water Permit an

3. The Notice Letter was a
Administrator of the United States Ex
Administrator of EPA Region IX, the
Control Board (“State Board™), and tl
Control Board, Santa Ana Region (“F
§ 1365(b)(1)(A); see also 40 C.F.R. §
Exhibit A and is incorporated herein

4. More than sixty (60) day
Defendant and the State and Federal :
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|and Civil Penalties
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hrough its counsel, hereby

enforcement provision of
2t seq. (“Clean Water Act”
itter jurisdiction over the
128 U.S.C. §§ 1331 and

nder the Constitution and

<ty (60) day notice of intent
Inc. A/K/A Fox Hills

s General Permit for

ties (National Pollutant
CAS000001, State Water
VO, as amended by Order
DWQ (2015 Permit™)
nit”) and the Clean Water

intent to file suit against it

agent for Defendant, the
Agency (“EPA”), the

he State Water Resources
‘he Regional Water Quality
uired by 33 U.S.C.

> Letter is attached hereto as

Notice Letter was served on

informed and believes, and
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thereon alleges, that neither the EPA, nor the State of California has commenced or is
diligently prosecuting an action to redress the violations alleged in this complaint. See 33
U.S.C. § 1365(b)(1)(B). This action is not barred by any prior administrative penalty
under Section 309(g) of the CWA. 33 U.S.C. § 1319(g).

5. Venue is proper in the Central District of California pursuant to Section
505(c)(1) of the CWA, 33 U.S.C. § 1365(c)(1), because the sources of the violations are
located within this judicial district.

6.  Plaintiff also seeks relief from Defendant’s violations of the procedural and
substantive requirements of Section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a).
II. INTRODUCTION

7.  With every rainfall event, hundreds of millions of gallons of polluted

rainwater, originating from industrial operations such as the Fox Hills Facility referenced
herein, pour into the storm drains and local waterways. The consensus among regulatory
agencies and water quality specialists is that storm water pollution accounts for more than|
half of the total pollution entering marine and river environments each year. These
surface waters Receiving Waters are ecologically sensitive areas. Although pollution and
habitat destruction have drastically diminished once-abundant and varied fisheries, these
waters are still essential habitat for dozens of fish and bird species as well as macro-
invertebrate and invertebrate species. Storm water and non-storm water contains
sediment, heavy metals, such as aluminum, chromium, copper, lead, mercury, nickel, tin,
and zinc, as well as, high concentrations of nitrate and nitrite, and other pollutants.
Exposure to polluted storm water harms the special aesthetic and recreational
significance that the surface waters have for people in the surrounding communities. The
public’s use of the surface waters exposes many people to toxic metals and other
contaminants in storm water and non-storm water discharges. Non-contact recreational
and aesthetic opportunities, such as wildlife observation, are also impaired by polluted

discharges to the Receiving Waters.

Complaint for Declaratory and Injunctive Relief 3
and Civil Penalties
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8.  High concentrations of total
quality by reducing water clarity and dec
TSS has been shown to alter predator-pr:
make it difficult for fish to hunt prey). D
and benthic organisms. TSS can also be
pollutants, including metals and polycyc
absorbed onto TSS. Thus, higher concen
of toxins associated with those sediment:
matter and suspended solids, have been ¢
diversity, and total biomass of filter feed

9.  Storm water discharged wit
aquatic organisms and cause death at lev
logarithmic and the solubility of a substa
A one whole unit change in SU represen
concentration. If the pH of water is too h
within it will become stressed or die.

10. This complaint seeks a decl
imposition of civil penalties, and the aw:
witness fees, for Defendant’s substantive
Permit and the Clean Water Act resulting
Drive, Huntington Beach, California 926

11.  Coastkeeper specifically all
from the Fox Hills Facility into waters o!

monitoring and reporting, and best mana

! The Fox Hills Facility is described in S
hereto as Exhibit A.
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uspended solids (“TSS”) degrade optical water
asing light available to support photosynthesis.
relationships (for example, turbid water may
osited solids alter fish habitat, aquatic plants,
rmful to aquatic life because numerous
-aromatic hydrocarbons (“PAHs”), are

itions of TSS results in higher concentrations
[norganic sediments, including settleable

>wn to negatively impact species richness,

g aquatic organisms on bottom surfaces.

1gh pH can damage the gills and skin of

3 abbve 10 standard units. The pH scale is

;e varies as a function of the pH of a solution.
a tenfold increase or decrease in ion

h or too low, the aquatic organisms living

itory judgment, injunctive relief, the

| of costs, including attorney and expert

nd procedural violations of the Storm Water
rom Defendant’s operations at 5831 Research
) (“Fox Hills Facility” or “Facility”).!

es that Defendant’s discharges of pollutants
1e United States; violations of the filing,

ment practice requirements; and violations of

tion V below, and in the Notice Letter attached|
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other procedural and substantive requirements of the Storm Water Permit and the Clean
Water Act are ongoing and continuous.
III. PARTIES

A. Orange County Coastkeeper

12. Orange County Coastkeeper is a non-profit public benefit corporation
organized under the laws of the State of California. Orange County Coastkeeper’s office
is located at 3151 Airway Avenue, Suite F-110, Costa Mesa, California 92626.

13.  Orange County Coastkeeper has over 2,000 members who live and/or
recreate in and around Orange County. Coastkeeper is dedicated to the preservation,
protection, and defense of the environment, wildlife, and natural resources of local
surface waters. To further these goals, Coastkeeper actively seeks federal and state
agency implementation of the Clean Water Act and, where necessary, directly initiates
enforcement actions on behalf of itself and others.

14. Coastkeeper members live, work, travel near, recreate in, use and enjoy the
waters near the Fox Hills Facility, including the Seal Beach National Wildlife Refuge,
Sunset Bay — Huntington Harbor, and Anaheim Bay for fishing, boating, swimming, bird
watching, picnicking, viewing wildlife, sailing, kayaking, hiking, and engaging in
scientific study, including monitoring activities.

15. Discharges of polluted storm water and non-storm water from the Fox Hills
Facility degrade water quality and harm aquatic life in the Seal Beach National Wildlife
Refuge, Sunset Bay — Huntington Harbor, and Anaheim Bay, and impair Coastkeeper’s
members’ use and enjoyment of those waters.

16. The violations of the Storm Water Permit and Clean Water Act at the Fox
Hills Facility are ongoing and continuous. Thus, the interests of Coastkeeper’s members
have been, are being, and will continue to be adversely affected by Defendant’s failure to
comply with the Storm Water Permit and the Clean Water Act.

17. Continuing commission of the acts and omissions alleged above will

irreparably harm Plaintiff and its members, for which they have no plain, speedy or

Complaint for Declaratory and Injunctive Relief 5
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adequate remedy at law.
B. The Fox Hills Facility Owi
18.  Coastkeeper is informed anc
Casting Industries, Inc. is an owner of th
19.  Coastkeeper is informed anc
has owned the Fox Hills Facility since at
20. Coastkeeper is informed anc
an operator of the Fox Hills Facility.
21. Coastkeeper is informed anc
operated the Fox Hills Facility since at le
22.  Coastkeeper refers to Defen

“Fox Hills Facility Owner and/or Operat( .

23.  Coastkeeper is informed anc
an active Delaware corporation registeres

24.  Coastkeeper is informed anc
address of the Registered Agent for Fox |
located at 5831 Research Drive, Hunting|
IV. STATUTORY BACKGROUNI-

A. The Clean Water Act.

25.  Section 301(a) of the Clean
discharge of any pollutant into waters of
with various enumerated sections of the (
prohibits discharges not authorized by, o
Pollutant Discharge Elimination System
402 of the CWA, 33 US.C. §§ 1311(a) a

26. Section 402(p) of the CWA
municipal and industrial storm water disc

1342(p). States with approved NPDES p

102/13/17 Page 6 of 46 Page ID #:6 ‘

r and/or Operator

relieves, and thereon alleges, that Fox Hills
“ox Hills Facility.

relieves, and thereon alleges, that Defendant
:ast March 18, 1992.

selieves, and thereon alleges, that Defendant is

relieves, and thereon alleges, Defendant has

it March 18, 1992.

nt Fox Hills Casting Industries, Inc. as the
elieves, énd thereon alleges, that Defendant is
n California.

relieves, and thereon alleges, that the name and
lls Casting Industries, Inc. is Frank Reilly,
n Beach, California, 92649.

ater Act, 33 U.S.C. § 1311(a), prohibits the

e United States unless the discharge complies
VA. Among other things, section 301(a)

n violation of, the terms of a National
NPDES”) permit issued pursuant to section

| 1342(b).

tablishes a framework for regulating

irges under the NPDES program. 33 U.S.C. §
nit programs are authorized by Section 402(p)
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to regulate industrial storm water discharges through individual permits issued to
dischargers and/or through the issuance of a single, statewide general permit applicable to
all industrial storm water dischargers. 33 U.S.C. § 1342.

27. Section 301(b) of the Clean Water Act requires that, by March 31, 1989, all
point source dischargers, including those discharging polluted storm water, must achieve
technology-based effluent limitations by utilizing Best Available Technology
Economically Achievable (“BAT”) for toxic and nonconventional pollutants and the Best
Conventional Pollutant Control Technology (“BCT”) for conventional pollutants. See 33
U.S.C. § 1311(b); 40 C.F.R. § 125.3(a)(2)(ii)-(iii).

28. The Clean Water Act requires point source discharges of pollutants to
navigable waters be regulated by an NPDES permit. 33 U.S.C. § 1311(a); see 40 C.F.R. §
122.26(c)(1).

29. The term “pollutant” includes “dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage sludge, munitions, chemical wastes, biological
materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar
dirt and industrial, municipal, and agricultural waste discharged into water.” 33 U.S.C. §
1362(6); see 40 C.F.R. § 122.2.

30. The “discharge of a pollutant” means, among other things, “any addition of
any pollutant to navigable waters from any point source.” 33 U.S.C. § 1362(12); see 40
CF.R. §122.2.

31. The term “point source” is defined as “any discernible, cor...1ed and discrete
conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well,
discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel
or other floating craft, from which pollutants are or may be discharged.” 33 U.S.C. §
1362(14); see 40 C.F.R. § 122.2.

32. “Navigable waters” means “the waters of the United States.” 33 U.S.C.
1362(7).

33. “Waters of the United States” are defined as “navigable waters,” and “all

Complaint for Declaratory and Injunctive Relief 7
and Civil Penalties
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waters which are currently used, wer
interstate or foreign commerce, inclu
the tide.” 33 U.S.C. § 1362(7).

34. The EPA promulgated r
program defining “waters of the Unit
interprets waters of the United States
but also other waters, including wate
navigable waters, and other waters in
interstate commerce.

35. The Clean Water Act co
tributaries to traditionally navigable 1
significant nexus to the navigable wa
(2006); see also N. Cal. River Watch

36. A significant nexus is es
in combination with similarly situatex
chemical, physical, and biological int
at 779; N. Cal. River Watch, 496 F.3

37. A significant nexus is al:
navigable waters have flood control ¢
of flow, pollutant trapping, and nutrie
River Watch, 496 F.3d at 1000-1001.

38. Section 505(a)(1) and se
citizen enforcement actions against ai
“effluent standard or limitation . . . or
respect to such a standard or limitatio

39. Defendant is a “person”
Water Act. See 33 U.S.C. § 1362(5).

40. An action for injunctive

'02/13/17 Page 8 of 46 Page ID #:8

in the past, or may be susceptible to use in

vaters which are subject to the ebb and flow of

ions for the section 402 NPDES permit

tes.” See 40 C.F.R. § 122.2. The EPA

lude not only traditionally navigable waters
atary to navigable waters, wetlands adjacent to

g intermittent streams that could affect

urisdiction over non-navigable waters that are
where the non-navigable water at issue has a
e Rapanos v. United States, 547 U.S. 715

y of Healdsburg, 496 F.3d 993 (9th Cir. 2007).
1ed if the “[receiving waters], either alone or

s in the region, significantly affect the

of other covered waters.” Rapanos, 547 U.S.
19-1000.

iblished if waters that are tributary to

lies, including functions such as the reduction

ycling. Rapanos, 547 U.S. at 782; N. Cal.

505(f) of the Clean Water Act provide for
rson” who is alleged to be in violation of an
der issued by the Administrator or a State with|
e 33 U.S.C. §§ 1365(a)(i) and 1365(f).

1 the meaning Section 502(5) of the Clean

is authorized under section 505(a) of the

«waplaint for ueclaratory and Injunctive R
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Clean Water Act. See 33 U.S.C. § 1365(a).

41. Pursuant to sections 309(d) and 505 of the Clean Water Act, each separate
violation of the CWA occurring before November 2, 2015 subjects the violator to a
penalty of up to $37,500 per day; violations occurring after November 2, 2015 and
assessed on or after August 1, 2016 subjects the violator to a penalty of up to $51,570 per
day. See 33 U.S.C. §§ 1319(d) and 1365(a); 40 C.F.R. § 19.4 (Adjustment of Civil
Monetary Penalties for Inflation).

42. Section 505(d) of the Clean Water Act allows prevailing or substantially
prevailing parties to recover litigation costs, including attorneys’ fees, experts’ fees, and
consultants’ fees. See 33 U.S.C. § 1365(d).

B. California’s Storm Water Permit.

43. Section 402(b) of the Clean Water Act allows each state to administer its
own EPA-approved NPDES permit program for regulating the discharge of pollutants,
including discharges of polluted storm water. See 33 U.S.C. § 1342(b). States with
approved NPDES permit programs are authorized by section 402(b) to regulate industrial
storm water discharges through individual NPDES permits issued to dischargers and/or
through the issuance of a statewide general NPDES permit applicable to all industrial
storm water dischargers. See 1d.

44. Pursuant to Section 402 of the CWA, 33 U.S.C. § 1342, the Administrator of
the EPA has authorized California to issue NPDES permits, including general NPDES
permits.

45. The Storm Water Permit is an NPDES permit issued pursuant to CWA
section 402(p). 33 U.S.C. § 1342(p). Violations of the Storm Water Permit are also
violations of the CWA. 1997 Permit, Section C(1); 2015 Permit, Section XXI(A).

46. California has designated the State Water Resources Control Board (“State
Board”) and the Regional Water Quality Control Boards to administer its NPDES

program. .ty of ..ancho _Jacamonga v. «wegional Water «uality _ontrol .d., 135 al.

App. 4th 1377, 1380-81 (2006).

Complaint for Declaratory and Injunctive Relief 9
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47. In California
California’s Water resour«

48. Section 303
Quality Standards, includ
waters of the United State
to a violation of such stat
C.F.R. §§ 122.4(a), (d); 4

49, The State Bc
discharges. The State Boz¢
1991, modified the Storm
Storm Water Permit on or
Water Act, 33 US.C. § I

50. OnlJuly1, 2
NPDES No. CAS000001
Permit, Section I(A) (Finc
enforcement purposes. Id
2015 Permit are the same

51. Inordertod:
dischargers must secure ¢
terms, or obtain and comy
2015 Permit, Section I(A]
dischargers are required t
submitting a Notice of Int
Discharge Storm Water A
See 1997 Permit, Provisic
Section II(B).

52. Section 505(

enforcement actions agair

) «an
[ and Civil Penalties
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th regulating pollutants to protect
01.

, requires states to adopt Water
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zes from causing or contributing

33 U.S.C. § 1313(bX1(c); 40

» general permit for industrial

mit on or about November 19,
tember 17, 1992, and reissued the
it to Section 402(p) of the Clean

fective, and was issued as

ber as the 1997 Permit). 2015
seded the 1997 Permit except for
1e substantive requirements of the
lirements of 1997 Permit.

n California, industrial

r Permit and comply with its
permit. 1997 Permit, p. I1I-V;
nning industrial operations,
Storm Water Permit by

of the General Permit to

ity (“NOI”) to the State Board.

., Section I(A) (Finding 17),
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standard or limitation . . . or an order issued by the Administrator or a State with respect

to such a standard or limitation.” See 33 U.S.C. §§ 1365(a)(i), 1365(f).

C. The Storm Water Permit’s Discharge Prohibitions, Effluent
Limitations, and Receiving Water Limitations

53.  The Storm Water Permit contains certain absolute prohibitions. The Storm
Water Permit prohibits the direct or indirect discharge of materials other than stormwater
(“non-stormwater discharges”), which are not otherwise authorized by an NPDES permit,
to the waters of the United States. 1997 Permit, Discharge Prohibition A(1); 2015 Permit,
Discharge Prohibition III(B).

54. Effluent Limitation (B)(3) of the 1997 Permit and Effluent Limitation V(A)
of the 2015 Permit requires dischargers to reduce or prevent pollutants associated with
industrial activity in stormwater discharges through the implementation of Best Available
Technology Economically Achievable (“BAT”) for toxic or non-conventional pollutants,
and Best Conventional Pollutant Control Technology (“BCT”) for conventional
pollutants. Toxic pollutants are listed at 40 C.F.R. § 401.15 and include copper, lead, and
zinc, among others. Conventional pollutants are listed at 40 C.F.R. § 401.16 and include
biological oxygen demand (“BOD”), TSS, oil and grease (“O&G”), pH, and fecal
coliform.

55. Discharge Prohibition (A)(2) of the 1997 Permit and Discharge Prohibition
III(C) of the 2015 Permit prohibits stormwater discharges that cause or threaten to cause
pollution, contamination, or nuisance.

56. Under the CWA and the Storm Water Permit, dischargers must employ Best
Management Practices (“BMPs”) that constitute BAT and BCT to reduce or eliminate
stormwater pollution. 33 U.S.C. § 1311(b); 1997 Permit, Effluent Limitation B(3); 2015
Permit, Effluent Limitation V(A). EPA has developed benchmark levels (“Benchmarks”)
that are objective guidelines to evaluate whether a permittee’s BMPs achieve compliance

with the BAT/BCT standards. See Final National Pollutant Discharge Elimination System|

Complaint for Declaratory and Injunctive Relief 11
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(NPDES) General Permit for Storm Watt
Sector Permit”), 80 Fed. Reg. 34,403, 34
Fed. Reg. 56,572, 56,574 (Sept. 29, 200§
64,766-67 (Oct. 30, 2000).

57. The EPA established Param
parameters, among others, are as follows
100 mg/L; Oil and Grease (“O&G”) — 15
mg/L; nitrate plus nitrite as nitrogen (“N-
mg/L; copper (“Cu”) — 0.0123 mg/L; anc
Numeric Action Levels (“NALs”) for the
Benchmark Values.

58. The 2015 Permit includes N
During the public commenting period, th
designed or intended to function as nume
Board 2012 Draft Industrial General Pen
Comment #12; see also 2015 Permit Sec

59.
Limitation VI(B) of the 2015 Permit prol

Receiving Water Limitation

impacting human health or the environm
60. Discharges with pollutant le
impact aquatic species and the environmu
Receiving Water Limitation.
61. Receiving Water Limitation
Limitation VI(A) of the 2015 Permit prol
contribute to an exceedance of any “appl

Water Quality Control Plan or the applic:

J2/13/17 Page 12 of 46 Page ID #:12

Discharges From Industrial Activities (“Multi-
05 (June 16, 2015); Multi-Sector Permit, 73
Multi-Sector Permit, 65 Fed. Reg. 64,746,

:r Benchmark Values for the following

yH — 6.0 — 9.0 standard units “s.u.”); TSS —
1g/L; lead (“Pb”) — 0.069 mg/L; iron — 1.0
) — 0.68 mg/L; aluminum (“Al”) - 0.75
inc — 0.117 mg/L. The 2015 Permit contains

» same parameters that generally mirror the

Ls. 2015 Permit, Section I(M) (Finding 62).
State Board stated that “NALs are not

> technology-based effluent limitations.” State
t Response to Comments, Response #6 to

n I(M) (Finding 63).

(1) of the 1997 Permit and Receiving Water
it stormwater discharges from adversely

t.

1s that exceed levels known to adversely

t are violations of the Storm Water Permit’s

(2) of the 1997 Permit and Receiving Water
it stormwater discharges that cause or
ible Water Quality Standard in a Statewide

le Regional Board’s Basin Plan.”
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62. Water Quality Standards (“WQS”) are pollutant concentration levels
determined by the State Board, the various regional boards, and the EPA to be protective
of the beneficial uses of the waters that receive polluted discharges.

63. The State of California regulates water quality through the State Board and
the nine Regional Boards. Each Regional Board maintains a separate Water Quality
Control Plan which contains WQS for water bodies within its geographic area.

64. The Water Quality Control Plan for the Santa Ana River Basin (Basin Plan),
California Regional Water Quality Control Board, Santa Ana Region, 3rd Ed., (Rev. June
2011) (“Basin Plan”) identifies the “Beneficial Uses” of water bodies in the region. The
existing and/or potential Beneficial Uses for Bolsa Chica Channel ihclude, at a minimum:
warm freshwater habitat (WARM); and water contact recreation (REC1). The Beneficial
Uses for Sunset Bay — Huntington Harbor include: navigation (NAV); water contact
recreation (REC1); non-contact water recreation (REC2); commercial and sportfishing
(COMM), wildlife habitat (WILD); rare, threatened or endangered species (RARE);
spawning reproduction and development (SPWN); marine habitat (MAR); water contact
recreation (REC1); non-contact water recreation (REC2); warm freshwater habitat
(WARM); wildlife habitat (WILD); rare, threatened or endangered species (RARE);
spawning reproduction and development (SPWN); and marine habitat (MAR). The
Beneficial Uses for Anaheim Bay—Seal Beach National Wildlife Refuge include: water
contact recreation (REC1); non-contact water recreation (REC2); preservation of
biological habitats of special significance (BIOL); wildlife habitat (WILD); rare,
threatened or endangered species (RARE); spawning reproduction and development
(SPWN); marine habitat (MAR); and estuarine habitat (EST). The Beneficial Uses for
Anaheim Bay—OQuter Bay include: water contact recreation (REC1); non-contact water
recreation (REC2); preservation of biological habitats of special significance (BIOL);
wildlife habitat (WILD); rare, threatened or endangered species (RARE); spawning
reproduction and development (SPWN); and marine habitat (MAR). See Basin Plan at
Table 3-1.

Complaint for Declaratory and Injunctive Relief 13
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65. Surface waters that cannot s
in the Basin Plan are designated as impai
the Clean Water Act. According to the 2(
Chica Channel is impaired for ammonia,
Huntington Harbor is impaired for pathoy
polychlorinated biphenyls, and sediment
Anaheim Bay — Seal Beach National Wil
polychlorinated biphenyls, and sediment

66.

of the Beneficial Uses of the waters recei

Discharges of pollutants at |

Water Permit. The Basin Plan sets forth,
material, chemical oxygen demand, oil ai
suspended materials, toxic substances, an

demand and pH. see Basin Plan, p. 4-6 4-

67. The Basin Plan provides tha
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California water bodies (“California Toxi

22012 Integrated Report — All Assessed
http://www.waterboards.ca.gov/water_is.
ry5_report.shtml (last accessed on Decen
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Receiving Waters, unless expressly superseded by the Basin Plan. 65 Fed. Reg. 31,682
(May 18, 2000); 40 C.F.R. § 131.38.

71.  The CTR includes numeric criteria set to protect human health and the
environment in the State of California. See Establishment of Numeric Criteria for Priority
Toxic Pollutants for the State of California Factsheet, EPA-823-00-008 (April 2000), and
sets forth lower numeric limits for zinc and other pollutants. CTR criteria can be as low
as 0.067 mg/L for zinc in freshwater surface waters with water hardness calculation of 50
mg/L.}

72.  The CTR includes further numeric criteria set to protect human health and
the environment in the State of California. See Establishment of Numeric Criteria for
Priority Toxic Pollutants for the State of California Factsheet, EPA-823-00-008 (April
2000).

73.  Discharges with pollutant levels in excess of the CTR criteria, the Basin
Plan, and/or other applicable WQS are violations of Receiving Water Limitation C(2) of
the 1997 Permit and Section VI(A) of the 2015 Permit.

74. Receiving Water Limitations C(3) and C(4) of the 1997 Permit require a
permittee whose discharges exceed the Storm Water Permit’s Receiving Water
Limitations to submit a written report identifying what additional BMPs will be

implemente to achieve water quality standards.

D. The Storm Water Permit’s Storm Water Pollution Prevention Plan
Requirements
75.  Dischargers must develop and implement a Storm Water Pollution
Prevention Plan (“SWPPP”) at the time industrial activities begin. 1997 Permit, Section
A(1)(a) and E(2); 2015 Permit, Sections I(I) (Finding 54), X(B). The SWPPP must

identify and evaluate sources of pollutants associated with industrial activities that may

3 The CTR numeric limits, or “criteria,” are expressed as dissolved metal concentrations
in the CTR, but the Storm Water Permit required permittees to report their sample results
as total metal concentrations. See 1997 Permit § B(10)(b); 2015 Permit, Attachment H at
18.
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78. The Storm Water Permit requires the discharger to evaluate the SWPPP on
an annual basis and revise it as necessary to ensure compliance with the Storm Water
Permit. 1997 Permit, Section A(9); 2015 Permit, Section X(A)(9). The Storm Water
Permit also requires that the discharger conduct an annual comprehensive site compliance]
evaluation that includes a review of all visual observation records, inspection reports, and
sampling and analysis results, a visual inspection of all potential pollutant sources for
evidence of, or the potential for, pollutants entering the drainage system, a review and
evaluation of all BMPs to determine whether the BMPs are adequate, properly
implemented and maintained, or whether additional BMPs are needed, and a visual
inspection of equipment needed to implement the SWPPP. 1997 Permit, Sections
A(9)(a)-(c); 2015 Permit, Section XV.

79.  Section A(9)(d) of the 1997 Permit requires that the discharger submit an
evaluation report that includes an identification of personnel performing the evaluation,
the date(s) of the evaluation(s), necessary SWPPP revisions, a schedule for implementing
SWPPP revisions, any incidents of non-compliance and the corrective actions taken, and
a certification that the discharger is in compliance with the Storm Water Permit. Storm
Water Permit, Section A(9)(d)(i)-(vi). If certification of compliance cannot be provided,
the discharger must explain in the evaluation report why the facility is not in compliance
with the Storm Water Permit. /d., Section A(9)(d). The evaluation report shall be
submitted as part of the Annual Report specified in Section B(14) of the Storm Water
Permit. /d.

80. The SWPPP and site maps must be assessed annually and revised as
necessary to ensure accuracy and effectiveness. 1997 Permit, Sections A(1), B(3)-(4);
2015 Permit, Sections I(J) (Finding 55), X(B)(1). Significant SWPPP revisions must be
certified and submitted by the discharger via SMARTS within 30 days. 2015 Permit,
Section X(B)(2). Dischargers are required to submit revisions to the SWPPP that are
determined to not be significant every three (3) months in the reporting year. /d. at
Section X(B)(3); 2015 Permit, Fact Sheet, Section II (I)(1).

Complaint for Declaratory and Injunctive Relief 17
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in stormwater discharges from the facility. Dischargers are required to maintain records
of observations, observation dates, discharge locations observed, and responses taken to
reduce or prevent pollutants from contacting stormwater discharges. See 1997 Permit,
Section B(4)(c); 2015 Permit, Section XI(A)(3). The Storm Water Permit also requires
dischargers to revise the SWPPP as necessary to ensure that BMPs are effectively
reducing and/or eliminating pollutants at the facility. 1997 Permit, Section B(4)(c); 2015
Permit, Section X(B)(1).

88. The Storm Water Permit requires dischargers to visually observe and collect
samples of stormwater discharges from all locations where stormwater is discharged.
1997 Permit, Sections B(5) and B(7); 2015 Permit Section XI(B)(4).

89. Section B(5)(a) of the 1997 Permit requires dischargers to collect
stormwater samples during the first hour of discharge from the first storm event of the
Wet Season and at least one other storm event in the Wet Season. All stormwater
discharge locations must be sampled. Facility operators that do not collect samples from
the first storm event of the Wet Season are still required to collect samples from two
other storm events of the Wet Season and must explain in the Annual Report why the first
storm event was not sampled.

90. Section B(5)(b) of the 1997 Permit requires that sampling conducted
pursuant to the Storm Water Permit occur during scheduled facility operating hours that
are preceded by at least three (3) working days without stormwater discharge.

91.  Section B(5)(c)(i) of the 1997 Permit requires dischargers to analyze each
sample for pH, specific conductance (“SC”), TSS, and TOC. A discharger may substitute
analysis for O&G instead of TOC.

92.  Section B(5)(c)(ii) of the 1997 Permit requires dischargers to analyze each
sample for toxic chemicals and other pollutants likely to be present in significant
quantities in the stormwater discharged from the facility.

23, Lection o (c)(iii) and Table .. of the Storm Water . ermit requires

facilities classified as Standard Industrial Classification (“SIC”) code 3369 — Nonferrous

Complaint for Declaratory and Injunctive Relief 19
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Foundries, Except Aluminum and Coppe
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99.  Section XI(B)(6) of the 2015 Permit requires dischargers to analyze
stormwater samples for TSS, O&G, pH, additional parameters identified by the
discharger on a facility-specific basis that serve as indicators of the presence of all
industrial pollutants identified in the pollutant source assessment, additional applicable
industrial parameters related to receiving waters with 303(d) listed impairments or
approved TMDLs, and additional parameters required by the Regional Water Board.

100. Table 1 of the 2015 Permit requires facilities under SIC code 3369, such as
the Fox Hills Facility, to analyze for zinc and copper; and facilities under SIC code 3321,
such as the Fox Hills Facility, to analyze for zinc, copper, iron, and aluminum.

101. Section XVI of the 2015 Permit requires dischargers to submit an annual
report with a Compliance Checklist that indicates whether a Discharger complies with,
and has addressed all applicable requirements of this General Permit, an explanation for
any non-compliance of requirements within the reporting year, as indicated in the
Compliance Checklist, an identification, including page numbers and/or Sections, of all
revisions made to the SWPPP within the reporting year, and the date(s) of the Annual
Evaluation.

V. STATEMENT OF FACTS
A. The Facility Site Description

102. Coastkeeper is informed and believes, and thereon alleges, that the Facility
(APN 14545205) is located in Huntington Beach, CA 92649 near the intersection of
Research Drive and Product Lane, specifically at the address of 5831 Research Drive,
Huntington Beach, CA 92649.

103. Coastkeeper is informed and believes, and thereon alleges, that The Facility
is a brass and bronze foundry that produces parts for water pumps. Onsite industrial
activities include off-loading of casting ingots and supplies, solids handling, preparation
of brass charges, brass and metal melting and pouring, production of sand molds and
cores, casting shakeout, cutoff operations, waste and recyclable metal dust management,

brass finishing and final product storage and shipping. Slag waste, refractory, and

Complaint for Declaratory and Injunctive Relief 21
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108. Coastkeeper is informed and believes, and thereon alleges, that pollutants
associated with operations at the Fox Hills Facility include, but are not limited to: pH-
affecting substances; metals, such as, iron and aluminum; toxic metals, such as cadmium,
arsenic, silver, mercury, lead, copper and zinc; TSS; volatile organic compounds such as
dichloroethylene and dichloroethane; petroleum hydrocarbons; gasoline and diesel fuels;
fuel additives; coolants; trash; specific conductance affecting substances; nitrate as
nitrogen, and O&G.

109. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility is classified as conforming to SIC code 3369 — Nonferrous Foundries, and SIC
code 3321 — Iron and Steel Foundries.

110. Coastkeeper is informed and believes, and thereon alleges, that Fox Hills
Casting Industries has not properly developed and/or implemented the required best
management practices (“BMPs”) to address pollutant sources and contaminated
discharges. BMPs are necessary at the Facility to prevent the exposure of pollutants to
precipitation and the subsequent discharge of polluted storm water from the Facility
during rain events. Consequently, during rain events storm water carries pollutants from
the Facility’s raw and finished material, oil, and chemical storage areas, parking areas,
fueling and maintenance areas, loading and unloading areas, garbage and refuse storage
areas, scrap metal areas, equipment washing areas, and other areas into the municipal
separate storm sewer system, which flows into the Receiving Waters, in violation of the
Storm Water Permit.

111. Coastkeeper is informed and believes, and thereon alleges that O&G,
ammonia, metal particulates, particulates of chemically polluted sand and dust have been
and continue to be tracked from the manufacturing buildings, raw material and refuse
storage areas, parking areas, and equipment maintenance and washing areas throughout
the Facility.

112. Coastkeeper is informed and believes, and thereon alleges that numerous

pollutants accumulate on the roofs of the Facility due to emissions from electric induction
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furnaces and other heating and air discha
discharges.
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Waste Discharge Identification (“WDID”) number as 8 301000689 and the Fox Hills
Facility’s coverage under the Storm Water Permit as “Active.”

119. Via search of the SMARTS database, Coastkeeper obtained a SWPPP for
the Fox Hills Facility dated June 2015 (“Fox Hills Facility SWPPP”).

120. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility SWPPP fails to describe and/or adequately describe all of the Facility’s industrial
activities or processes.

121. Coastkeeper is informed and believes, and thereon alleges, that because the
Fox Hills Facility’s SWPPP fails to describe and/or adequately describe all of the
Facility’s industrial activities, the Fox Hills Facility’s SWPPP also fails to describe
and/or adequately describe all of the significant materials and processes that are related to
the Facility’s industrial activities.

122. Coastkeeper is informed and believes, and thereon alleges, that pollutants
associated with the Fox Hills Facility include, but are not limited to: pH-affecting
substances; metals, such as iron and aluminum; toxic metals, such as lead, zinc,
cadmium, chromium, arsenic, silver, nickel, copper, and mercury; volatile organic
compounds; ammonia, chemical oxygen demand (“COD”); TSS; gasoline and diesel
fuels; fugitive metal particulates, and other dust and dirt; and O&G.

123. Coastkeeper is informed and believes, and thereon alleges, that without
properly identifying all industrial activities or all significant materials at the Fox Hills
Facility in the SWPPP, the Fox Hills Facility Owner - *“or Operator has not * relc
and/or implemented all appropriate BMPs.

124. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility’s SWPPP includes no assessments and/or no adequate assessments of potential
pollutant sources, the associated pollutants, and the corresponding BMPs at the Facility.

125. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility’s SWPPP includes no description and/or no adequate description of the Facility’s
BMPs, analyses of the effectiveness of the BMPs, or summaries of the BMPs by pollutant

Complaint for Declaratory and Injunctive Relief 25
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diesel fuel, sand, baghouse dust, lubricating oils and grease, cleaning solvents and other
process chemicals, scrap metal, and antifreeze at the Facility.

131. Coastkeeper is informed and believes, and thereon alleges, that stormwater
sampling at the Fox Hills Facility demonstrate that the Facility’s stormwater discharges
contain concentrations of pollutants above the Benchmark Levels, including but not
limited to aluminum, iron, zinc, nitrate plus nitrite as nitrogen, and TSS.

132. Coastkeeper is informed and believes, and thereon alleges, that the repeated
and significant exceedances of Benchmark Levels demonstrate that the Fox Hills Facility
Owner and/or Operator has failed and continues to fail to develop and/or implement
BMPs to prevent the exposure of pollutants to stormwater and to prevent discharges of
polluted stormwater and non-stormwater from the Facility.

133. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility Owner and/or Operator has failed and continues to fail to adequately revise the
SWPPP, despite repeated and significant concentrations of pollutants in the Fox Hills
Facility’s stormwater discharges, make changes to the Facility’s training programs, or
make any other changes based upon events that would signal a need for required
revisions or alteration of practices.

134. Coastkeeper is informed and believes, and thereon alleges, that some of the
Fox Hills Facility’s industrial operations are conducted outdoors without secondary
containment or other measures to prevent polluted stormwater from discharging from the
Facility. |

135. Coastkeeper is informed and believes, and thereon alleges, that pollutants,
including but not limited to those referenced herein, have been and continue to be tracked
throughout the Fox Hills Facility’s operation areas and offsite.

136. Coastkeeper is informed and believes, and thereon alleges, that these
pollutants are deposited into water bodies, and onto streets and/or into storm drains near
totl I :Hills Facility via fugitive dust . _1 other means, including but not limited to

dust generated by wind, equipment and vehicles.
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143. Coastkeeper is informed and believes, and thereon alleges, that Defendant’s
failure to properly address these pollutants and their sources results in the discharge of
fugitive dust, baghouse dust, including but not limited to dust generated by industrial
operations, emissions, exhaust, wind, equipment, and vehicles, which carries these
pollutants to off-site waterbodies, and to off-site properties, streets and storm drains
adjacent to the Fox Hills Facility. Pollutants deposited off-site eventually flow into Bolsa
Chica Channel, Sunset Bay — Huntington Harbor, and Anaheim Bay — Seal Beach
National Wildlife Refuge.

D. Stormwater Discharge Locations at the Fox Hills Facility

144. The Fox Hills Facility Owner and/or Operator reports that there are two (2)
discharge points at the Fox Hills Facility, which accept stormwater flowing in various
directions from onsite industrial areas and discharge stormwater offsite: the first
discharge point (“Discharge Point #1”) located to the south, in the center of the Facility,
between the two manufacturing buildings at the front gate, prior to entering parking
areas, and appears to flow out of a driveway onto Research Drive. The second discharge
point (“Discharge Point #2”) is located near the northwest comner of the Facility, at the
rear gate and driveway, with storm water flowing onto Product Lane. Discharge Point #1
accepts much of the stormwater flow from behind and between the manufacturing
buildings which flows past industrial chilling areas, a welding area, various gas storage,
and metal dust and debris storage, and then travels through the main driveway, exiting the
Facility site; Discha=~~ Point #2 accepts stormwater flow from behind the r--—-v“ :turing
buildings, and then flows past a series of outside storage areas and exits out the driveway
at the rear gate.

145. Coastkeeper is informed and believes, and thereon alleges, that a third
discharge point exists near the southwest comer of the Fox Hills Facility where another
driveway allows access to a Facility parking area, discharging stormwater originating at
the . acility out to . voduct Lane. This third discharge point is alleged to take stormwater

overflow from the Discharge Point #1 and from the western side of the parking area.
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environment.

152. Samples of stormwater discharges collected at the Fox Hills Facility contain
pollutants including copper, zinc, lead, iron, aluminum, TSS, N+N, and pH affecting
substances in excess of levels known to adversely impact aquatic species and the
environment, federal regulations, WQS, EPA Benchmarks, and the CTR in violation of
the Storm Water Permit’s Effluent Limitations and Receiving Water Limitations.

153. Coastkeeper is informed and believes, and based upon Annual Reports and
Monitoring Reports obtained from the Regional Board following service of the Notice
Letter herein, that the Fox Hills Facility reported multiple effluent exceedances from the
2012-2013, 2013-2014, 2014-2015, 2015-2016, and 2016-2017 reporting years, including
but not limited to, exceedances of TSS, Cu, Al, Fe, pH, N+N and Zn.

154. Coastkeeper is informed and believes, and thereon alleges, that during
and/or after every significant rain event’ or any other stormwater or non-stormwater
discharge that has occurred at the Fox Hills Facility since December 13, 2011 through the
present, Defendant has discharged and continues to discharge stormwater and non-
stormwater from the Fox Hills Facility that contains concentrations of pollutants at levels
that violate the prohibitions and limitations set forth in the Storm Water Permit, the
Federal Effluent Limitations, the EPA Benchmarks, CTR, and the WQS.

F.  The Fox Hills Facility’s Non-Storm Water Discharges

143. Coastkeeper is informed and believes, and thereon alleges, that water is used
heavily in the industrial operations occurrir~ at the Fox Hills Facility, including but not
limited to manufacturing processes, cooling processes, and/or when equipment is or other
materials are subject to cleaning activities at the Facility.

144. Coastkeeper is informed and believes, and thereon alleges, that non-storm
water discharges resulting from these and other industrial activities at the Fox Hills

Facility are not included on the list of authorized non-storm water discharges in Special

7 A significant rain event is an event that produces stormwater runoff, which according to
EPA occurs with more than 0.1 inches of precipitation.
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from the Fox Hills Facility.

153. Coastkeeper is informed and believes, and thereon alleges, that unauthorized
non-storm water discharges from the Fox Hills Facility to the Receiving Waters occur
when the Fox Hills Facility Owner and/or Operator fails to prevent polluted water and
fugitive dust from discharging from the Facility from the activities described herein.

154. Polluted storm water and non-storm water discharges from industrial
facilities like the Fox Hills Facility contribute to the impairment of surface waters.

G. Defendant’s Sampling, Reporting, and Monitoring

155. Coastkeeper is informed and believes, and thereon alleges, that Defendant
failed and continues to fail to develop an adequate M&RP for industrial operations at the
Fox Hills Facility that complies with Section B of the 1997 Permit, and Section XI of the
2105 Permit.

156. Coastkeeper is informed and believes, and thereon alleges, that Defendant
failed and continues to fail to revise the M&RP for the Fox Hills Facility as necessary to
ensure compliance with the Storm Water Permit, in violation of Section B(2)(d), and
Section XI of the 2105 Permit.

157. Coastkeeper is informed and believes, and thereon alleges, that Defendant
has failed and continues to fail to collect samples during the first hour of the first storm
event of the Wet Season over the past five years, in violation of Section B(5)(a) of the
1997 Permit and Section XI(B) of the 2015 Permit.

158. Coastkeeper is informed and believes, and thereon alleges, that Defendant
failed and continues to fail to analyze stormwater samples collected at the Fox Hills
Facility for all toxic chemicals and other pollutants likely to be present in significant
quantities in the stormwater discharges, in violation of Section B(5) of the 1997 Permit
and Section XI(B) of the 2015 Permit.

159. Coastkeeper is informed and believes, and thereon alleges, that Defendant
has fi 1¢  inues to fail to demonstrate that stormwater sampling limited to those

listed in the Fox Hills Facility’s SWPPP, are representative of pollutants from the
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and 4) the date(s) of the Annual Evaluation as required by Section XVI of the 2015
Permit.

165. Coastkeeper is informed and believes, and thereon alleges, that Defendant’s
certifications of compliance with the Storm Water Permit in each of its past five (5)
Annual Reports, provided the Annual Reports were in fact submitted, were erroneous
because Defendant has not developed and/or implemented the required BMPs, or revised
the SWPPP or the M&RP, as required by Sections A and B of the 1997 Permit and
Sections X and XI of the 2015 Permit.

166. Coastkeeper is informed and believes, and thereon alleges, that Defendant
has failed to submit complete Annual Reports to the Regional Board in violation of
Section B(14) of the 1997 Permit and Section X VI of the 2015 Permit.

V. CLAIMS FOR RELIEF

FIRST CAUSE OF ACTION
Discharges of Contaminated Stormwater in Violation of
the Storm Water Permit’s Effluent Limitations and the Clean Water Act.
33 U.S.C. §§ 1311(a), 1342, 1365(a) and 1365(f)

167. Coastkeeper incorporates the allegations contained in the above paragraphs

as though fU y set forth herein.

168. Coastkeeper is informed and believes, and thereon alleges, that Defendant
failed and continues to fail to reduce or prevent pollutants associated with industrial
activities at the Fox Hills Facility from stormwater discharges from the Facility through
impl-  entation of ™™ s that achieve " AT ™ "T.

169. Coastkeeper is informed and believes, and thereon alleges, that discharges of]
stormwater containing levels of pollutants that do not achieve compliance with
BAT/BCT standards from the Fox Hills Facility occur every time stormwater discharges
from the Facility. Defendant’s failure to develop and/or implement BMPs that achieve
the pollutant discharge reductions attainable via BAT or BCT at the Facility is a violation
of the Storm Water Permit and the CWA. See 1997 Permit, Ef 1ent Limitation B(3);
2015 Permit, Section I(D) (Finding 32), Effluent Limitation V(A); 33 U.S.C. § 1311(b).

Comoplaint for Declaratory and Injunctive Relief 35
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stormwater containing levels of pollutants that adversely impact human health and/or the
environment from the Fox Hills Facility occur each time stormwater discharges from the
Facility.

178. Coastkeeper is informed and believes, and thereon alleges, that stormwater
containing levels of pollutants that cause or contribute to exceedances of water quality
standards has discharged and continues to discharge from the Fox Hills Facility each time
stormwater discharges from the Facility.

179. The Fox Hills Facility Owner and/or Operator violates and will continue to
violate the Storm Water Permit’s Receiving Water Limitations each and every time
stormwater containing levels of pollutants that adversely impact human health and/or the
environment, and that cause or contribute to exceedances of WQS, discharges from the
Fox Hills Facility.

180. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility Owner’s and/or Operator’s violations of Receiving Water Limitations of the
Storm Water Permit and the CWA are ongoing and continuous.

181. Each and every violation of the Storm Water Permits’ Receiving Water
Limitations is a separate and distinct violation of Section 301(a) of the CWA, 33 U.S.C. §
1311(a).

182. By committing the acts and omissions alleged above, the Fox Hills Facility
Owner and/or Operator is subject to an assessment of civil penalties for each and every
violation of the CWA occurring from December 13, 2011 to the present, pursuant to
Sections 309(d) and 505 of the CWA, 33 U.S.C. §§ 1319(d), 1365, and 40 C.F.R. § 19.4.

183. An action for injunctive relief under the Clean Water Act is authorized by
Section 505(a), 33 U.S.C. § 1365(a). Continuing commission of the acts and omissions
alleged above would irreparably harm Plaintiff, its members, and the citizens of the State
of California, for which harm they have no plain, speedy, or adequate remedy at law.

184. An action for declaratory relief is authorized by 28 U.S.C. § 2201(a) because,

an actual controversy exists as to the rights and other legal relations of the Parties.
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hereafter.

FOURTH CAUSE OF ACTION
Defendant’s Failure to Adequately Develop, Implement, and/or
Revise a Storm Water Pollutant Prevention Plan in Violation of the
Storm Water Permit and the Clean Water Act.
33 U.S.C. §§ 1311(a), 1342, 1365(a) and 1365(f)

192. Coastkeeper incorporates the allegations contained in the above paragraphs

as though fully set forth herein.

193. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility Owner and/or Operator has failed and continues to fail to develop an adequate
SWPPP for the Fox Hills Facility, in violation of the Storm Water Permit.

194. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility Owner and/or Operator has failed and continues to fail to adequately implement a
SWPPP for the Fox Hills Facility, in violation of the Storm Water Permit.

195. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility Owner and/or Operator has failed and continues to fail to adequately revise the
SWPPP for the Fox Hills Facility, in violation of the Storm Water Permit.

196. The Fox Hills Facility Owner and/or Operator has been in violation of the
Storm Water Permit at the Fox Hills Facility every day from December 13, 2011 to the
present.

197. The Fox Hills Facility Owner’s and/or Operators’ violations of the Storm
Water Permit and the CWA at the Fox Hills Facility are ongoing and continuous.

198. The Fox Hills Facility Owner and/or Operator will continue to be in
violation of the Storm Water Permit and the CWA each and every day Fox Hills Facility
Owner and/or Operator fails to adequately develop, implement, and/or revise the SWPPP
for the Fox Hills Facility.

199. Each and every violation of the Storm Water Permit’s SWPPP requirements
at the Fox Hills Facility is a separate and distinct violation of the CWA.

200. By committing the acts and omissions alleged above, the Fox Hills Facility
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Storm Water Permit’s monitoring requirements at the Fox Hills Facility every day from
December 13, 2011 to the present.

208. The Fox Hills Facility Owner’s and/or Operator’s violations of their Storm
Water Permit’s monitoring requirements and the CWA at the Fox Hills Facility are
ongoing and continuous.

209. The Fox Hills Facility Owner and/or Operator will continue to be in
violation of Section B and Provision E(3) the 1997 Permit, Section XI of the 2015
Permit, and the CWA each and every day they fail to adequately develop, implement,
and/or revise an M&RP for the Fox Hills Facility.

210. Each and every violation of the Storm Water Permit’s M&RP requirements
at the Fox Hills Facility is a separate and distinct violation of the CWA.

211. By committing the acts and omissions alleged above, the Fox Hills Facility
Owner and/or Operator is subject to an assessment of civil penalties for each and every
violation of the CWA occurring from December 13, 2011 to the present, pursuant to
Sections 309(d) and 505 of the CWA, 33 U.S.C. §§ 1319(d), 1365, and 40 C.F.R. § 19.4.

212. An action for injunctive relief under the CWA is authorized by Section
505(a) of the CWA, 33 U.S.C. § 1365(a). Continuing commission of the acts and
omissions alleged above would irreparably harm Coastkeeper, its members, and the
citizens of the State of California, for which harm they have no plain, speedy, or adequate
remedy at law.

213. An action for declaratory relief is authorized by 28 " S.C. § 2201(a) because
an actual controversy exists as to the rights and other legal relations of the Parties. -

WHEREFORE, Plaintiff prays for judgment against Defendant as set forth

hereafter.

vumplaint for Declaratory and Injunctive Relief 41
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AUSE OF ACTION

Defendant’s Failure to Reg
Permit in Violation of
Cle:

33 U.S.C. §§ 1311(

214. Plaintiff incorporates the al
though fully set forth herein.

215. Receiving Water Limitatior
prepare and submit a report to the Regio
current BMPs in order to prevent or redt
causing or contributing to an exceedance
the Regional Board, those BMPs must b

216. Receiving Water Limitatior
be submitted to the Regional Board no I:
first learns its discharge is causing or co:
water quality standard. Section C(11)(d)
dischargers to report any noncompliance

217. Section XII(C) of the 2015
Exceedance Response Actions (“ERA”)
should they exceed a Numeric Action L«
analysis parameter under the 2015 Perm
additional BMPs and SWPPP revisions |
comply with the 2015 Permit. Based up«
shall as soon as practicable, but not later
certify that the Level 1 ERA Report incl
detailed description of the SWPPP revis
that exceeded a NAL.

218. Coastkeeper is informed an

Facility Owner and/or Operator has faile

t as Required by the Storm Water
» Storm Water Permit and the
Water Act.

1342, 1365(a) and 1365(f)

ations contained in the above paragraphs as

(3) of the 1997 Permit requires a discharger to
| Board describing changes it will make to
-any pollutant in stormwater discharges that is
f water quality standards. Once approved by
mplemented into a Facility’s SWPPP.

(4)(a) of the 1997 Permit requires the report to
r than 60-days from the date the discharger
ibuting to an exceedance of an applicable

“the Permit’s Standard Provisions also requires

rmit requires a discharger to execute a Level 1
raluation and prepare a Level 1 ERA Report

1 (“NAL”) for any required sampling and

The ERA Evaluation should identify

>ded to prevent future NAL exceedances and
the Level 1 ERA Evaluation, the discharger
an January 1, shall submit an ERA Report and
es: 1) a summary of the ERA Evaluation, 2) a

1s and any additional BMPs for each parameter
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Reports to the Regional Board, in violation of Sections B(14), C(9), and C(10) of the
1997 Permit and Sections XI and XVI of the 2015 Permit.

219. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility Owner and/or Operator has failed and continues to fail to submit an accurate or
complete Level 1 ERA Report to the Regional Board, in violation of Section XII(C) of
the 2015 Permit.

220. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility Owner’s and/or Operator’s Annual Reports for the Fox Hills Facility failed and
continues to fail to meet the monitoring and reporting requirements of the Storm Water
Permit, in violation of Section B(14) of the 1997 Permit, and Sections XI and XVI of the
2015 Permit.

221. Coastkeeper is informed and believes, and thereon alleges, that the Fox Hills
Facility Owner and/or Operator has failed and continues to fail to submit complete
Annual Reports for the Fox Hills Facility to the Regional Board, in violation of Sections
B(14), C(9), C(10) and C(11) of the 1997 Permit, and Sections XI and XVI of the 2015
Permit.

222. The Fox Hills Facility Owner and/or Operator has been in violation of
Sections B(14), C(9), C(10), and/or C(11) of the 1997 Permit and CWA every day since
at least December 13, 2011, and Sections XI, XII and XVI of the 2015 Permit since July
1, 2015.

223. The Fox Hills Facility Owner and/or Operator has been in violation of the
reporting requirements of the Storm Water Permit each day it has operated the Fox Hills
Facility without reporting as required by Receiving Water Limitations C(3) and C(4) of
the 1997 Permit, and Sections XI, XII(C) and XVI of the 2015 Permit.

224. The Owner and/or Operator has been in violation of Receiving Water
Limitations C(3) and C(4) of the 1997 Permit every day since at least December 13,
2011, and in violation of Sections XI, XII and XVI of the 2015 Permit since July 1, 2015.

Complaint for Declaratory and Injunctive Relief 43
and Civil Penalties




O 0 3 &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 8:17-cv-00261 Document1 File

225. The Fox Hills Facility Own
requirements of the Storm Water Permit

226. By committing the acts and
Owner and/or Operator is subject to an a
violation of the CWA occurring from D
Sections 309(d) and 505 of the CWA, 3:

227. An action for injunctive rel
505(a) of the CWA. 33 U.S.C. § 1365(a
omissions alleged above would irreparat
citizens of the State of California, for wil
remedy at law.

228. An action for declaratory re

an actual controversy exists as to the rig

WLEPREENDPTE Dlaintiff nrave fau

)2/13/17 Page 44 of 46 Page ID #:44

s and/or Operator’s violations of the reporting
d the CWA are ongoing and continuous.
nissions alleged above, the Fox Hills Facility
:ssment of civil penalties for each and every
mber 13, 2011 to the present, pursuant to
I.S.C. §§ 1319(d), 1365, and 40 C.F.R. § 19.4.
under the CWA is authorized by Section
“ontinuing commission of the acts and

harm Coastkeeper, its members, and the

h harm they have no plain, speedy, or adequate;

:fis authorized by 28 U.S.C. § 2201(a) because

-and other legal relations of the Parties.

dament against Defendant as set forth

OF ACTION

ts without an NPDES Permit.
iter Act.

» 1365(a) and 1365(f)

5 contained in the above paragraphs as

¢s, and thereon alleges, that storm water
om the Fox Hills Facility without Storm
Water Permit and/or Sections 301(a) of

ated with industrial activities from the
\ge is a separate and distinct violation of
t.

r Operator has been in daily and




Case 8:17-cv-00261 Document1l Filed 02/13/17 Page 45 of 46 Page ID #:45

continuous violation of the requirement to obtain and comply with the Storm Water
Permit and/or an individual NPDES permit every day since the beginning of operations.
These violations are ongoing and continuous.

233. By committing the acts and omissions alleged above, the Fox Hills Facility
Owner and/or Operator is subject to an assessment of civil penalties for each and every
violation of the CWA occurring from December 13, 2011 to the present pursuant to
Sections 309(d) and 505 of the CWA, 33 U.S.C. §§ 1319(d), 1365, and 40 C.F.R. § 19.4.

234. An action for injunctive relief under the CWA is authorized by Section
505(a) of the CWA, 33 U.S.C. § 1365(a). Continuing commission of the acts and
omissions alleged above would irreparable harm Coastkeeper, its members, and the
citizens of the State of California, for which harm they would have no plain, speedy, or
adequate remedy at law.

235. An action for declaratory relief is authorized by 28 U.S.C. § 2201(a) because,
an actual controversy exists as to the rights and other legal relations of the Parties.

WHEREFORE, Plaintiff prays for judgment against the Defendant as set forth
hereafter.

VII. RELIEF REQUESTED

236. Wherefore, Plaintiff respectfully requests that this Court grant the following
relief:

a. A Court order declaring Defendant to have violated and to be in
violation of Sections 301(a) and (b) and 402 of the Clean Water Act, 33 U.S.C. §§
1311(a) and (b); for its unlawful discharges of pollutants from the Fox Hills Facility in|
violation of a permit issued pursuant to Section 402(p) of the CWA, 33 U.S.C. §
1342(p), for failing to meet effluent benchmarks, standards, or limitations which
include BAT/BCT requirements, and for failing to comply with the substantive and
procedural requirements of the Storm Water Permit and the CWA.

b. A Court order enjoining Defendant from violating the substantive and

procedural requirements of the Storm Water Permit and Sections 301(a) and 402 of

Complaint for Declaratory and Injunctive Relief 45
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the CWA, 33 U.S.C. §§ 1311(a), 134
C. A Court order assessi
the CWA occurring prior to Novembe
permitted by 33 U.S.C. § 1319(d) and
Inflation, 40 C.F.R. § 19.4 (2009);

d. A Court order assessi
the CWA occurring on or after Nover
permitted by 33 U.S.C. § 1319(d) anc
Inflation, 40 C.F.R. § 19.4 (2016);

€. A Court order awardi
attorney, witness, expert, and consult:
Clean Water Act, 33 U.S.C. § 1365(d

f. Any other relief as th

Dated: February 13, 2017
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r civil monetary penalties for each violation of
2, 2015 at $37,500 per day per violation, as

\djustment of Civil Monetary Penalties for

y civil monetary penalties for each violation of
ver 2, 2015 at $51,750 per day per violation, as
\djustment of Civil Monetary Penalties for

; Plaintiff its reasonable costs of suit, including
t fees, as permitted by Section 505(d) of the
and

Court may deem appropriate.

Respectfully submitted,

»/»_,."' /J? i "‘_\

Anthony M. Barnes

AQUA TERRA AERIS LAW GROUP
Attorneys for Plaintiff

Orange County Coastkeeper
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Decemb

VIA CERTIFIED MAIL — Return Receipt R

Frank Reilly — Vice President & I
Agent for Service of Process (
Fox Hills Industries, Inc. 1
Fox Hills Casting Industries, Inc. ¢
5831 Research Drive !

Huntington Beach, CA 92649-1349

Steve Pashkutz — General Manager
Fox Hills Industries, Inc.

Fox Hills Casting Industries, Inc.
5831 Research Drive

Huntington Beach, CA 92649-1349

Re: Notice of Violation and Intent to File

To Whom It May Concern:

I am writing on behalf of Orange Count
violations of the Clean Water Act! and Califorr
Water Permit”) occurring at the Fox Hills Indus
Casting Industries, Inc.) located at 5831 Resear
“Facility” or the “Fox Hills Facility”). Upon ini
owned and operated by One Source Casting Co
purpose of this Notice and Intent letter, Fox Hil
Corporation, will be referred to as “Fox Hills Ir
Hills Industries, as the owners and operators of
Storm Water Permit and the Clean Water Act o
to, discharges of polluted storm water from the
the Storm Water Permit are violations of the Cl
Industries is liable for violations of the Storm V

Section 505 of the Clean Water Act allc
facilities alleged to be in violation of the Clean
the Clean Water Act allows citizens to bring su

! Federal Water Pollution Contro! Act, 33 U.S.C. §§ 125
2 National Pollution Discharge Elimination System (“NP
Order No. 92-12-DWQ, Order No. 97-03-DWQ), as ame
3 The owners and/or operators of the Facility are identifi
“the Facility Owners and/or Operators” or “Owners and/
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13,2016
uested

1g Reichard - President

2 Source Casting Corporation
: Hills Industries, Inc.

ackus Street

vark, NJ 07105

it Under the Clean Water Act

“oastkeeper (“Coastkeeper”) regarding

's Industrial Storm Water Permit? (“Storm

es, Inc. facility (also known as, Fox Hills
Drive, Huntington Beach, CA 92649 (the
mation and belief, Fox Hills Industries, Inc. is
»ration, a Delaware Corporation. For the
[ndustries, Inc. and One Source Casting
istries.”® The purpose of this letter is to put Fox
: Facility, on notice of the violations of the
arring at the Facility, including, but not limited
cility into local surface waters. Violations of

1 Water Act. As explained below, Fox Hills

er Permit and the Clean Water Act.

s citizens to bring suit in federal court against
ater Act and/or related Permits. Section 505 of
n federal court against facilities alleged to be in

'seq.

S”) General Permit No. CAS00000], Water Quality

d by Order No. 2015-0057-DWQ.

n Section I (B) below and referred to hereinafter as the
Jperators.”
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violation of the Clean Water Act and/or related permits. Section 505(b) of the Clean Water Act,
33 U.S.C. § 1365(b), requires that sixty (60) days prior to the initiation of a civil action under
Section 505(a) of the Clean Water Act, 33 U.S.C. § 1365(a), a citizen must give notice of his/her
intention to file suit. Notice must be given to the alleged violator, the Administrator of the United
States Environmental Protection Agency (“EPA”), the Regional Administrator of the EPA, the
Executive Officer of the water pollution control agency in the State in which the violations
occur, and, if the alleged violator is a corporation, the registered agent of the corporation. See 40
C.F.R. § 135.2(a)(1). This letter is being sent to you as the responsible owners and/or operators
of the Fox Hills Industries Facility, or as the registered agent for this entity. This notice letter
(“Notice Letter”) is issued pursuant to 33 U.S.C. §§ 1365(a) and (b) of the Clean Water Act to
inform Fox Hills Industries that Coastkeeper intends to file a federal enforcement action against
Fox Hills Industries for violations of the Storm Water Permit and the Clean Water Act sixty (60)
days from the date of this Notice Letter.

Specifically, this letter constitutes notice of Coastkeeper’s intent to sue Fox Hills
Industries for its violations of Sections 301 and 402 of the CWA, 33 U.S.C. §§ 1311, 1342, and
California’s General Industrial Storm Water Permit, National Pollution Discharge Elimination
System (“NPDES”) General Permit No. CAS000001 (“Storm Water Permit™), Water Quality
Order No. 97-03-DWQ (“1997 Permit”), as superseded by Order No. 2014-0057-DWQ (“2015
Permit”). The 1997 Permit was in effect between 1997 and June 30, 2015, and the 2015 Permit
went into effect on July 1, 2015. As explained below, the 2015 Permit includes many of the same
fundamental requirements, and implements many of the same statutory requirements, as the 1997
Permit. Violations of these requirements constitute ongoing violations for purposes of CWA
enforcement.

L BACKGROUND

A. Orange County Coastkeeper

Orange County Coastkeeper is a non-profit public benefit corporation organized under
the laws of the State of California with its office at 3151 Airway Avenue, Suite F-110, Costa
Mesa, California 92626. Coastkeeper has over 2,000 members who live and/or recreate in and
around the Anaheim Bay and Huntington Harbor watershed. Coastkeeper is dedicated to the
preservation, protection, and defense of the environment, wildlife, and natural resources of
Orange County. To further these goals, Coastkeeper actively seeks federal and state agency
implementation of the Clean Water Act, and, where necessary, directly initiates enforcement
actions on behalf of itself and its members.

Members of Coastkeeper use and enjoy the waters that Fox Hills Industries discharges
into, including Sunset Bay - Huntington Harbor, and Anaheim Bay—Seal Beach National
Wildlife Refuge, and Anaheim Bay - Outer Harbor. Members of Coastkeeper use and enjoy
Huntington Harbor and the Anaheim Bay to participate in water sports and other water activities,
view wildlife, and engage in scientific study including monitoring activities. The discharge of
pollutants from the Facility ir  rs each of t a  F 1 _dises  of I st
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water from the Facility are ongoing and continu
members have been, are being, and will continu
Industries’ failure to comply with the Clean Wa

B. The Owners and/or Operators
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is. Thus, the interests of Coastkeeper’s
0 be adversely affected by Fox Hills
: Act and the Storm Water Permit.

"the Fox Hills Facility

Information available to Coastkeeper inuicates that Fox Hills Industries is owned and

operated by One Source Casting Corporation, &
Industries Inc., is an active California Corporat
registered agent for service of process: Frank R
CA 92649. The registered California entity list:
of State as 5831 Research Drive, Huntington B

Information available to Coastkeeper in
Assessor’s Parcel Number(s) (“APN”): 145452
92649), and is owned by Fox Hills Casting Ind
and operators herein, those legally responsible
as the Facility “Owners and/or Operators.”

The Facility Owners and/or Operators }
procedural and substantive terms of their Storn
Facility, including, but not limited to, the illege
waters. As explained herein, the Facility Owne
Storm Water Permits and the Clean Water Act.

C. The Fox Hills Facility’s Storm

Certain classified facilities that dischar;
are required to apply for coverage under the St
(“NOI”) to the State Water Resources Control
Permit coverage. See Storm Water Permit, Fin
Industries obtained Storm Water Permit covere
obtained coverage under the 1997 Permit. On |
an NOI for coverage under the 2015 Permit. T1
the Facility as Fox Hills, with an address of 58

The NOI lists the Facility site size as o1
exposed to Storm Water. The Industrial Receif
October 6, 2016, provides 8 301000689 as the '
for the Facility.

The NOI lists the Primary Standard Ind
as 3369 (Nonferrous Foundries, Except Alumi
classifies facilities with SIC code 3369 under ©

:laware Corporation. Fox Hills Casting

with California entity number C2329506 and
y, 5831 Research Drive, Huntington Beach,
eir entity address with the California Secretary
h, CA 92649.

ates that the Facility is comprised of

(5831 Research Drive, Huntington Beach, CA
ies, Inc. When Coastkeeper refers to owners
Fox Hills Industries are referred to collectively

: violated and continue to violate the

ater Permits and the Clean Water Act for the
scharge of pollutants from into local surface
nd/or Operators are liable for violations of the

ater Permit Coverage

torm water associated with industrial activity

| Water Permit by submitting a Notice of Intent
ird (“State Board”) to obtain Storm Water

t #12. Upon information and belief, Fox Hills
for the Facility on March 18, 1992, and later
-uary 17, 2015 Fox Hills Industries submitted
‘acility NOI identifies the owner/operator of
Research Drive, Huntington Beach, CA 92649.

1) acre, with one (1) acre of industrial area
tter from the State Board to Fox Hills, dated
ste Discharge Identification (“WDID”’) number

rial Classification (“SIC”) code for the Facility
1and Copper). The Storm Water Permit
nferrous Foundries (Castings).” See 1997
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Permit at Table D; 2015 Permit §XI(B) Table 1. However, the South Coast Air Quality
Management District lists the SIC code for the Facility as 3321 (Iron and Steel Foundries).

D. Storm Water Pollution and the Waters Receiving the Fox Hills Facility’s
Discharges

With every significant rainfall event millions of gallons of polluted storm water
originating from industrial operations such as the Fox Hills Industries Facility pour into storm
drains and local waterways. The consensus among agencies and water quality specialists is that
storm water pollution accounts for more than half of the total pollution entering surface waters
each year. Such discharges of pollutants from industrial facilities contribute to the impairment of
downstream waters and aquatic dependent wildlife. These contaminated discharges can and must
be controlled for the ecosystem to regain its health.

Polluted discharges from industrial manufacturing facilities such as the Facility can
contain pH-affecting substances; metals, such as iron and aluminum; toxic metals, such as lead,
zinc, nickel, cadmium, chromium, copper, arsenic, and mercury; chemical oxygen demand
(“COD”); biological oxygen demand (“BOD™); total suspended solids (“TSS”); total organic
carbon (“TOC”) benzene; gasoline and diesel fuels; cyanide; ammonia-N; fuel additives;
coolants; antifreeze; nitrate + nitrite nitrogen (“N+N); specific conductance affecting
substances; trash; and oil and grease (“O&G”). Many of these pollutants are on the list of
chemicals published by the State of California as known to cause cancer, birth defects, and/or
developmental or reproductive harm. Discharges of polluted storm water to Huntington Harbor
and Anaheim Bay pose carcinogenic and reproductive toxicity threats to the public and adversely
affect the aquatic environment.

The Facility discharges into the Bolsa Chica Channel. The Bolsa Chica Channel is
tributary to Sunset Bay — Huntington Harbor, Anaheim Bay — Seal Beach National Wildlife
Refuge, and Anaheim Bay — Outer Bay, collectively referred to herein as the “Receiving
Waters.” Discharges of polluted storm water to the Receiving Waters pose carcinogenic and
reproductive toxicity threats to the public and adversely affect the aquatic environment.

The Receiving Waters are ecologically sensitive areas. Although pollution and habitat
destruction have drastically diminished once-abundant -~ * varied species, these waters are still
essential habitat for dozens of fish and bird species as well as macro-invertebrate and
invertebrate species. Storm water and non-storm water contaminated with sediment, heavy
metals, and other pollutants harm the special aesthetic and recreational significance that the
Receiving Waters have for people in the surrounding communities. The public’s use of local
waterways exposes many people to toxic metals and other contaminants in storm water
discharges. Non-contact recreational and aesthetic opportunities, such as wildlife observation,
are also impaired by polluted discharges to the Receiving Waters.

The California Regional Water Quality Control Board, Santa Ana Region Regional Board
(“Regional Board”) issued the Santa Ana River Basin Water Quality Control Plan (“Basin

4
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Plan”). The Basin Plan identifies the “Beneficie
existing and/or potential Beneficial Uses for Bc
freshwater habitat (WARM); and water contact
Sunset Bay - Huntington Harbor include: navig
non-contact water recreation (REC2); commerc
(WILD); rare, threatened or endangered species
development (SPWN); marine habitat (MAR);"
water recreation (REC2); warm freshwater habi
threatened or endangered species (RARE); spat
and marine habitat (MAR). The Beneficial Use
Wildlife Refuge include: water contact recreati
preservation of biological habitats of special sig
threatened or endangered species (RARE); spar
marine habitat (MAR); and estuarine habitat (E
Outer Bay include: water contact recreation (Rl
preservation of biological habitats of special sij
threatened or endangered species (RARE); spa:
and marine habitat (MAR). See Basin Plan at T

According to the 2012 303(d) List of In
impaired for ammonia, indicator bacteria, and j
for pathogens, copper, lead, chlordane, nickel, |
Anaheim Bay — Outer Bay and Anaheim Bay -
impaired for dieldrin, nickel, polychlorinated b
discharges from industrial sites, such as the Fac
already impaired surface waters and aquatic-de

IL THE FOX HILLS FACILITY AND .
POLLUTANTS

A. The Fox Hills Facility Site Descri

Information available to Coastkeeper in
Huntington Beach, CA 92649 near the intersec
specifically at the address of 5831 Research Dr

The Facility is a brass and bronze founc
industrial activities include off-loading of casti

42012 Integrated Report — All Assessed Waters, availat
htp://www.waterboards.ca.gov/water_issues/programs/
accessed on December 7, 2016).

S1d.

61d.
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Jses” of water bodies in the region. The

. Chica Channel include, at a minimum: warm
sreation (REC1). The Beneficial Uses for

m (NAV); water contact recreation (REC1);
and sportfishing (COMM), wildlife habitat
{ARE); spawning reproduction and

ter contact recreation (REC1); non-contact
(WARM); wildlife habitat (WILD); rare,

ng reproduction and development (SPWN);

r Anaheim Bay—Seal Beach National
(REC1); non-contact water recreation (REC2);,
ficance (BIOL); wildlife habitat (WILD); rare,
ing reproduction and development (SPWN);

). The Beneficial Uses for Anaheim Bay—
1); non-contact water recreation (REC2);
ficance (BIOL); wildlife habitat (WILD); rare,
ing reproduction and development (SPWN);

e 3-1.

ired Water Bodies, Bolsa Chica Channel is

* Sunset Bay - Huntington Harbor is impaired
ychlorinated biphenyls, and sediment toxicity.
:al Beach National Wildlife Refuge are

enyls, and sediment toxicity.® Polluted

ty, contribute to the degradation of these

1dent wildlife that depends on these waters.
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SOCIATED DISCHARGES OF

on and Industrial Activities

:ates the Facility (APN 14545205) is located in
1 Research Drive and Product Lane,
, Huntington Beach, CA 92649.

that produces parts for water pumps. Onsite
ingots and supplies, solids handling,

u
W/2012state_ir_reports/category5_report.shtml! (last
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preparation of brass charges, brass and metal melting and pouring, production of sand molds and
cores, casting shakeout, cutoff operations, waste and recyclable metal dust management, brass
finishing and final product storage and shipping. Slag waste, refractory, and baghouse sand and
metal dust are pollutant byproducts of the processes. The Facility operates multiple systems
including a sand handling system (mixing foundry sand and liquid phenolic resin to make molds
for casting parts) as well as furnaces, baghouses, core ovens vented to an afterburner and an
abrasive blasting machine. According to the SWPPP, the Facility employs approximately 25
people and operates 8 hours per day, five days per week. (However, Coastkeeper is informed and
believes that the Facility operates afterhours, including but not limited to, working hours on the
weekend.) Delivery and pick up of raw and finished materials are made on a daily basis. Metallic
manufacturing often also includes powder metallurgy, metal mold casting, joining, smelting, and
other industrial requirements. Oil and other lubricants are key components in these processes.

Information available to Coastkeeper indicates that the Facility has two (2)
manufacturing buildings which operate with open roll-up doors. The buildings include foundry
areas, core rooms, oven rooms, molding rooms, oil and lubricant storage areas, full and empty
drum storage areas, sand storage areas, areas for management of waste and metal dust, shipping
areas, parking lots, scrap metal bins, other garbage bins/cans, coolant areas, boneyards or areas
for broken manufacturing machinery, propane, proplylene, oxygen gas and diesel fuel storage
and use areas, and various heavy equipment employed for a variety of purposes. Track-out of
sand, brass and other metal particulate by vehicle and foot traffic, and other fugitive emissions,
impact the environment outside of the manufacturing buildings. Other industrial activities and
storage occur outside, without adequate cover, containment or other measures, resulting in
discharges of polluted storm water, such as baghouse dust storage and sand reclamation, scrap
metal storage, work-in-progress casting storage, and storage of equipment, and raw materials and
finished product, leading to the occurrence of fugitive dust and other pollutants. These activities
create significant pollutant sources at the Facility.

Information available to Coastkeeper indicates that Fox Hills Industries primary objective
at the Facility is the manufacture and sale of abrasion, corrosion, and heat-resistant iron and brass
castings, and completed brass and alloy charges and parts, accomplished through brass and alloy
melting, pouring and product finishing. Fox Hills Industries accomplishes this by maintaining
areas primarily dedicated to raw material storage, pouring, shakeout, grinding and finishing,
welding, oil and coolant storage, industrial chillers, office space, mold making and molding,
employee parking, chemical, diesel, and oil drums storage, and areas for loading/unloading.
Pollutants associated with operations at the Facility include, but are not limited to: pH-affecting
substances; metals, such as, iron and aluminum; toxic metals, such as lead, copper and zinc;
TSS; gasoline and diesel fuels; fuel additives; coolants; trash; specific conductance affecting
substances; nitrate as nitrogen, and O&G.

Information available to Coastkeeper indicates Fox Hills Industries has not properly
developed and/or implemented the required best management practices (“BMPs”) to address
pollutant sources and contaminated discharges. BMPs are necessary at the Facility to prevent the
exposu of pollutants to precipitation and the subsequent discharge of polluted storm water from

6
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all without adequate secondary containment, uncovered and stored on the ground, all of which
are exposed to storm water. Information available to Coastkeeper also indicates that the Facility
has large air conditioning and cooling units that produce non-storm water discharges.

HI.  VIOLATIONS OF THE CLEAN WATER ACT AND THE STORM WATER
PERMITS

The Clean Water Act requires that any person discharging pollutants to a water of the
United States from a point source® obtain coverage under an NPDES permit. See 33 U.S.C.
§§ 1311(a), 1342; 40 CFR § 122.117(c)(1). CWA § 402 further requires each discharger to meet
minimum technology-based treatment requirements. Discharges of toxic pollutants must be
treated pursuant to the best available technology ("BAT"), 33 U.S.C. § 1311 (b)(2)(A), and other
pollutant discharges must comply with best conventional technology ("BCT"). 33 U.S.C. §
1311(b)(2)(E).

In addition to implementing technology-based controls, each point source discharger
must achieve “any more stringent limitation necessary to meet water quality standards[.]}" 33
U.S.C. § 1311(b)(1)(C). Water quality standards establish the water quality goals for a water
body. 40 C.F.R. § 131.2. They serve as the regulatory basis for the establishment of water
quality-based controls over point sources, as required under § 301 and § 306 of the CWA. Once
water quality standards are established for a particular water body, any NPDES permit
authorizing discharges of pollutants into that water body must ensure that the applicable water
quality standard will be met. 33 U.S.C. § 1311 (b)(I1)(C); 40 C.F.R. §§ 122.4(d), 122.4(}),
122.44(d).

Between 1997 and June 30, 2015, the Storm Water Permit in effect was Order No. 97-03-
DWQ, which Coastkeeper refers to as the “1997 Permit.” The 1997 Permit requires dischargers
meet all applicable provisions of Sections 301 and 402 of the CWA. Rather than requiring
specific application of BAT and BCT techniques to each storm water discharge, compliance with
the terms and conditions of the 1997 Permit served as a proxy for meeting the BAT/BCT
mandate. See 1997 Permit, Finding 10. Conversely, failure to comply with the terms and
conditions of the 1997 Permit constitutes failure to subject discharges to BAT/BCT, and is a
violation of the CWA.

On July 1, 2015, pursuant to Order No. 2015-0057-DWQ the Storm Water Permit was
reissued, and includes the same fundamental terms as the prior permit. For purposes of this
Notice Letter, Coastkeeper refers to the reissued permit as the “2015 Permit.” The 2015 Permit
retains this core statutory requirement to meet BAT/BCT standards. Just like the 1997 Permit,
the 2015 Permit requires all facility operators to develop and implement SWPPP that includes

8A point source is defined as any discernible, confined and discrete conveyance, including but not limited to any
pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding
operation, or vessel or other floating craft, from which pollutants are or may be discharged. 33 U.S.C. § 1362(14);
see40 CF.R. §122.2
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Industries Facility. Despite this EPA guidance, and the known impairments to the Receiving
Waters, Fox Hills Industries does not test for nickel, and has not tested for lead since 2013. Upon
information and belief, the Facility did not sample or test any storm water discharges in 2012.

B. Applicable Effluent Standards or Limitations

The Storm Water Permit requires all industrial facilities to sample and analyze storm
water discharges for the following parameters: pH, total suspended solids (“TSS”), specific
conductance (“SC”)'°, and total organic carbon (“TOC”) or oil and grease (“O&G”). See 1997
Permit, § B(5)(c)(i); 2015 Permit, §§ XI(B)(6)(a), (b). Facilities classified under SIC code 3369 —
Nonferrous Foundries, Except Aluminum and Copper — must also sample and analyze samples
for zinc (“Zn”) and copper (“Cu”). Facilities classified under SIC code 3321 — Iron and Steel
Foundries — must also sample and analyze samples for iron (“Fe”), aluminum (“Al”), zinc (“Zn”)
and copper (“Cu”). See 1997 Permit at Table D; 2015 Permit, § VI(B) at Table 1.

The EPA has published “benchmark” levels as numeric thresholds for helping to
determine whether a facility discharging industrial storm water has implemented the requisite
BAT and BCT mandated by the CWA. See United States Environmental Protection Agency
NPDES Multi-Sector General Permit for Storm Water Discharges Associated with Industrial
Activity, as modified effective May 27, 2009. These benchmarks represent pollutant
concentrations at which a storm water discharge could potentially impair, or contribute to
impairing, water quality, or affect human health from ingestion of water or fish. EPA
benchmarks have been established for pollutants discharged by the Facility, and include: TSS—
100 mg/L; SC—200 uhmos/cm; O&G—15 mg/L; Zn—0.117 mg/L; Cu—.0123 mg/L; and pH—
6.0-9.0 s.u. However, the Basin Plan contains narrower effluent levels for pH: for bays and
estuary waters, pH—7.0-8.6 s.u; for inland surface waters, pH —6.5-8.5 s.u.

The Criteria for Priority Toxic Pollutants in the State of California, or California Toxics
Rule (“CTR”), set forth in 40 C.F.R. § 131.38, establishes numeric receiving water limits for
certain toxic pollutants in California surface waters. The CTR sets forth lower numeric limits for
Zinc and other pollutants; CTR criteria can be as low as 0.067 mg/L for zinc in freshwater
surface waters with water hardness calculation of 50 mg/L.!! Coastkeeper puts Fox Hills
Industries on notice that they have violated, and continue to violate the CTR, and by e: ©  ion
the CWA, for Zinc and other constituents each time polluted storm water discharges from the
Facility.

10 The 2015 Permit no longer requires testing for Specific Conductance.

1 The CTR numeric limits, or “criteria,” are expressed as dissolved metal concentrations in the CTR, but the Storm
Water Permit required permittees to report their sample results as total metal concentrations. See 1997 Permit §
B(10)(b); 2015 Permit, Attachment H at 18. To compare sample results reported by the Facility with the CTR
criteria, Coastkeeper will use the CTR criteria converted to total metal concentrations set forth in the State Board's
"Water Quality Goals" database. The formula used to convert the CTR criteria to total metal concentrations is set
forth in the CTR at 40 C.F.R. § 131.38(b)(2)(i). The applicable CTR criteria also requires a hardness value.

10
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Information available to Coastkeeper demonstrates that the Facility Owners and/or
Operators have failed and continue to fail to develop and/or implement BMPs at the Facility that
achieve compliance with the BAT/BCT standards. Consistent with Fox Hills Industries’ lack of
adequate BMPs, the analytical results of storm water sampling at the Facility demonstrates the
Owners and/or Operators have failed and continue to fail to implement BAT/BCT. Specifically,
analysis of discharges from the Facility demonstrates that the storm water discharges consistently
contain concentrations of pollutants above the Federal Effluent Limitations and EPA
Benchmarks. See, e.g., Exhibit A. For example, a Federal Effluent Limitation for Zn is .26 mg/L
and the EPA Benchmark is .117 mg/L. A storm water sample that Fox Hills Industries collected
from the Facility in September of 2014 exceeded the Federal Effluent Limitation by 4.23 times
and the EPA Benchmark by 9.4 times. Testing for Zn from February 2013 through February
2016 shows 12 exceedances of both the Federal Effluent Limitation and the EPA Benchmark,
including years where only one storm event was sampled, and a year which did not include
testing for zinc, copper, or lead.

As noted above in Section III(B), with a hardness value for the receiving waters of 75-
100 mg/L, the EPA Benchmark for Cu is .0123 mg/L. Testing for Cu between February 2013
and February 2016 shows exceedances of the EPA Benchmark level by magnitudes of 284.55,
186.99, 154.47, 292.68, 97.56, 520.33, 130.08, 75.61, 178.86, 121.95, 79.67, and 89.43. The
repeated and significant exceedances of the EPA Benchmark demonstrate that the Facility
Owners and/or Operators have failed to develop and/or implement required BMPs at the Facility
that achieve compliance with the BAT/BCT standards.

Information available to Coastkeeper indicates that the Facility Owners and/or Operators
violate the Storm Water Permit and CWA for failing to develop and/or implement BMPs that
achieve BAT/BCT each time Fox Hills Industries discharges storm water from the Facility. See,
e.g., Exhibit B. These discharge violations are ongoing and will continue every time Fox Hills
Industries discharges polluted storm water without developing and/or implementing BMPs that
achieve compliance with the BAT/BCT standards. Coastkeeper will update the dates of
violations when additional information and data become available. Further, given that the
Facility Owners and/or Operators’ effluent limitation violations are ongoing, and recent samples
show additional exceedances, Coastkeeper also puts the Owners and/or Operators on notice that
Effluent Limitation V.A. of the 2015 Permit is violated each time storm water is discharged from
the Facility after July 1, 2015. Each time Fox Hills Industries discharges polluted storm water in
violation of Effluent Limitation B(3) of the Storm Water Permit and Effluent Limitation V.A. of
the 2015 Permit is a separate and distinct violation of the Storm Water Permit and Section 301(a)
of the Clean Water Act, 33 U.S.C. § 1311(a). The Facility Owners and/or Operators are subject
to civil penalties for all violations of the Clean Water Act occurring since December 13, 2011.

Authorizationto Disc” ze U~ the Na.  al Pollutant Discharge Elimination System  mo "~ « ve
February 26, 2009 (“Multi-Sector Permit™) at 136; see also, 65 Federal Register 64851 (2000).

12
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Receiving Water Limitation C(1) of the 1997 Permit and Receiving Water Limitation VI.B. of
the 2015 Permit.

Coastkeeper puts the Facility Owners and/or Operators on notice that Receiving Water
Limitation C(1) and/or (2) of the 1997 Permit are violated each time polluted storm water
discharges from the Facility. See, e.g., Exhibit B. These discharge violations are ongoing and
will continue every time contaminated storm water is discharged in violation of Receiving Water
Limitation C(1) and/or C(2) of the 1997 Permit. Further, given that the Facility Owners’ and/or
Operators’ receiving water limitation violations are ongoing, and recent test results revealed
violations under the 2015 Permit, Coastkeeper also puts the Owners and/or Operators on notice
that Receiving Water Limitations VI.A. and VI.B. of the 2015 Permit are violated each time
storm water is discharged from the Facility after July 1, 2015. Each time discharges of storm
water from the Facility cause or contribute to a violation of an applicable WQS is a separate and
distinct violation of Receiving Water Limitation C(1) of the 1997 Permit, Receiving Water
Limitation VI.A. of the 2015 Permit VI.A, and Section 301(a) of the Clean Water Act, 33 U.S.C.
§ 1311(a). Each time discharges from the Facility adversely impact human health or the
environment is a separate and distinct violation of Receiving Water Limitation C(2) of the 1997
Permit, Receiving Water Limitation VI.B. of the 2015 Permit, and Section 301(a) of the Clean
Water Act, 33 U.S.C. § 1311(a). Coastkeeper will update the dates of violation when additional
information and data becomes available. The Facility Owner and/or Operator is subject to civil
penalties for all violations of the Clean Water Act occurring since December 13, 2011.

E. Unauthorized Non-Storm Water Discharges from the Fox Hills Farility

The Storm Water Permit prohibits permittees from discharging materials other than storm
water (non-storm water discharges) either directly or indirectly to waters of the United States.
2015 Permit, Discharge Prohibition [II.B; 1997 Permit, Discharge Prohibition A(1). Prohibited
non-storm water discharges must be either eliminated or permitted by a separate NPDES permit.
See 1997 Permit, Discharge Prohibition A(1); 2015 Permit, Discharge Prohibition I1I.B.

Information available to Coastkeeper indicates that unauthorized non-storm water
discharges occur at the Facility due to inadequate BMP development and/or implementation
necessary to prevent these discharges. For example, upon information and belief, unauthorized
non-storm water discharges occur at the Facility from process water, cooling functions, and/or
equipment, vehicle and machinery cleaning activities. The Facility Owners and/or Operators
conduct these activities without BMPs to prevent related non-storm water discharges. Non-storm
water discharges resulting from washing and cleaning are not from sources that are listed among
the authorized non-storm water discharges in the Storm Water Permit and thus are always
prohibited under the Storm Water Permit.

Coastkeeper puts the Facility Owners and/or Operators on notice that the Storm Water
Permit is violated each time non-storm water is discharged from the Facility. These discharge
violations are ongoing and will continue until the Facility Owners and/or Operators develop and
implement BMPs that prevent prohibited non-storm water discharges or obtain separate NPDES

14
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permit coverage. Each time the Facility Owners id/or Operators discharge prohibited non-storm
water in violation of Discharge Prohibition A(1  fthe 1997 Permit and Discharge Prohibition
III.B. of the 2015 Permit is a separate and distin  violation of the Storm Water Permit and
section 301(a) of the Clean Water Act, 33 U.S.C } 1311(a). The Facility Owners and/or
Operators are subject to civil penalties for all vi tions of the Clean Water Act occurring since
December 13, 2011.

F. Failure to Develop, Implement, a1 ‘or Revise an Adequate Storm Water

Pollution Prevention Plan

The Storm Water Permit requires discha :rs to have developed and implemented a
SWPPP by October 1, 1992, or prior to beginni: _ industrial activities, that meets all of the
requirements of the Storm Water Permit. The ot~ctives of the SWPPP requirement are to
identify and evaluate sources of pollutants asso« ted with industrial activities that may affect the
quality of storm water discharges from the Faci' , and to implement site-specific BMPs to
reduce or prevent pollutants associated with ind trial activities in storm water discharges. These
BMPs must achieve compliance with the Storm /ater Permit’s Effluent Limitations and
Receiving Water Limitations. To ensure compli ce with the Storm Water Permit, the SWPPP
must be evaluated on an annual basis, and must : revised as necessary to ensure compliance
with the Storm Water Permit. See 1997 Permit, :ctions A(1)-A(10) and Provision E(2); 2015
Permit, Sections X.A.-C.

Among other requirements, the SWPPP  ust include: a site map showing the Facility
boundaries, storm water drainage areas with flo patterns, nearby water bodies, the location of
the storm water collection, conveyance and disc irge system, structural control measures, areas
of actual and potential pollutant contact, areas ¢ ndustrial activity, and other features of the
Facility and its industrial activities; a list of sig1 icant materials handled and stored at the site; a
description of potential pollutant sources, incluc 1g industrial processes, material handling and
storage areas, dust and particulate generating ac ities, significant spills and leaks, non-storm
water discharges and their sources, and location where soil erosion may occur; and an
assessment of potential pollutant sources at the cility and a description of the BMPs to be
implemented at the Facility that will reduce or } :vent pollutants in storm water discharges and
authorized non-storm water discharges, includii  structural BMPs where non-structural BMPs
are not effective. 1997 Permit Sections A(3)-A( )); 2015 Permit, Section X.D.-H.

Information available to Coastkeeper in: :ates that the Facility Owners and/or Operators
have been and continue to conduct operations a he Facility with an inadequately developed
and/or implemented SWPPP. For example, des« ptions of BMPs to be implemented at the
Facility that will reduce or prevent pollutants in :.orm water discharges and authorized non-
storm water discharges, including structural BN s where non-structural BMPs are not effective,
is inadequate and incomplete, and does not add: s Cu or Zn, notwithstanding the Facility’s
history of noncompliance regarding those metal The Owners and/or Operators have failed to
properly revise the Facility’s SWPPP to ensure mpliance with the Storm Water Permit. The
Facility’s current SWPPP is recent, dated June 15, yet despite the significant concentrations of
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pollutants in the Facility’s storm water discharges every year since at least the 2012-2013 Wet
Season!’, it does include additional, sufficiently effective BMPs to eliminate or reduce these
pollutants, as required by the 1997 Permit or the 2015 Permit.

The Facility Owners and/or Operators have failed to adequately develop, implement,
and/or revise a SWPPP, in violation of the Storm Water Permit. Every day the Facility operates
with an inadequately developed, implemented, and/or properly revised SWPPP is a separate and
distinct violation of the Storm Water Permit and the Clean Water Act. The Facility Owners
and/or Operators have been in daily and continuous violation of the Storm Water Permit’s
SWPPP requirements since at least December 13, 2011. These violations are ongoing, and
Coastkeeper will include additional violations when information becomes available, including
specifically any additional violations of the SWPPP provisions of the 2015 Permit beginning
July 1, 2015. The Facility Owners and/or Operators are subject to civil penalties for all violations
of the Clean Water Act occurring since December 13, 2011.

G. Failure to Develop, Implement, and/or Revise an Adequate Monitoring and
Repor“*-~— Program

Section B(1) and Provision E(3) of the 1997 Permit require Facility Owners and/or
Operators to develop and implement an adequate Monitoring and Reporting Program (“M&RP”)
by October 1, 1992, or prior to the commencement of industrial activities at the Facility, that
meets all of the requirements of the Storm Water Permit. The primary objective of the M&RP is
to detect and measure the concentrations of pollutants in a facility’s discharge to ensure
compliance with the Storm Water Permit’s Discharge Prohibitions, Effluent Limitations, and
Receiving Water Limitations. See 1997 Permit, Section B(2). The M&RP must therefore ensure
that BMPs are effectively reducing and/or eliminating pollutants at the Facility, and must be
evaluated and revised whenever appropriate to ensure compliance with the Storm Water Permit.
.

Sections B(5) and B(7) of the 1997 Permit require dischargers to visually observe and
collect samples of storm water from all locations where storm water is discharged. Under Section
B(5) of the Storm Water Permit, the Facility Owners and/or Operators are required to collect at
least two (2) samples from each discharge location at their Facility during the Wet Season. Storm
water samples must be analyzed for TSS, pH, total organic carbon or O&G, and other pollu s
that are likely to be present in the Facility’s discharges in significant quantities. See 1997 Permit,
Section B(5)(c). The 1997 Permit requires facilities classified as SIC code 3369 — must also
sample and analyze samples for Zn and Cu; facilities classified as SIC code 3321 — must also
sample and analyze samples for Fe, Al, Zn and Cu. /d.; see also 1997 Permit, Table D, Sector E.

The Facility Owners and/or Operators have been conducting operations at the Facility
with an inadequately developed, implemented, and/or revised M&RP. Upon information and
belief, the Facility Owners and/or Operators only collected samples from one Qualifying Storm

17 The Storm Water Permit defines the Wet Season as October 1 — May 30.
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Event (“QSE”) at the Facility in the 2011-2012,
years'®, and as a result under reported for those
Water Permit. Further, the one QSE sampled in
copper, zinc, or lead, a constituent that the Faci
reported an exceedance of lead in February of 2

Additionally, the Facility Owners and/o
required by Section B(4) of the 1997 Permit, fo
discharges. The 1997 Permit further requires di
floating and suspended material, O&G, discolo:
pollutants. Storm Water Permit, Section B(4)(c
records of observations, observation dates, loca
prevent pollutants in storm water discharges. /a
Owners and/or Operators also violated Section

Based on information available to Coas
consistently failed to properly collect samples f
required observations of storm water discharge:
discharge locations, and/or from one qualifying
Coastkeeper indicates that there were approxirr
year, 14 storm events in the 2012-2013 reportir
reporting year, and 13 storm events in the 2014
of rainfall was measured at Los Alamitos Army
Exhibit B.

As noted above, the Facility Owners an
water samples as required by the 1997 Permit. ’
storm water samples during the first hour of dis
season, and (2) at least one other storm event ir
All discharge locations must be sampled. Id. Se
discharges that occur during scheduled Facility
three working days without storm water discha

The Facility Owners’ and/or Operators’
required by the Storm Water Permit demonstra
revise an M&RP that complies with the require
1997 Permit and Section XI of the 2015 Permit
Operators conduct operations in violation of th
Permit or the 2015 Permit, or with an inadequa
separate and distinct violation of the 1997 Pern
The Facility Owners and/or Operators has been
Water Permit’s M&RP requirements every day

B A reporting year encompasses a full calendar year fro
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J12-2013, 2013-2014 and 2014-2015 reporting
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3. See Exhibit A.
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1e wet season. 1997 Permit, Section B(5)(a).
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wvery day that the Facility Owners and/or
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violations are ongoing, and Coastkeeper will include additional violations when information
becomes available, including specifically continuing violations of the 2015 Permit monitoring
requirements (see 2015 Permit, Section XI.). The Facility Owners and/or Operators are subject to
civil penalties for all violations of the Clean Water Act occurring since December 13, 2011.

H. F-*"-re to Comply with the Storm Water Permit’s Reporting Requirements

Section B(14) of the 1997 Permit requires a permittee to submit an Annual Report to the
Regional Board by July 1 of each year. Section B(14) requires that the Annual Report include a
summary of visual observations and sampling results, an evaluation of the visual observation and
sampling results, the laboratory reports of sample analysis, the annual comprehensive site
compliance evaluation report, an explanation of why a permittee did not implement any activities
required, and other information specified in Section B(13). The 2015 Permit includes the same
annual reporting requirement. See 2015 Permit, Section XVI.

The Facility Owners and/or Operators have failed and continue to fail to submit Annual
Reports that comply with the Storm Water Permit reporting requirements. For example, in each
Annual Report since the filing in 2011-2012, the Facility Owners and/or Operators certified that:
(1) a complete Annual Comprehensive Site Compliance Evaluation was done pursuant to Section
A(9) of the Storm Water Permit; (2) the SWPPP’s BMPs address existing potential pollutant
sources; and (3) the SWPPP complies with the Storm Water Permit, or will otherwise be revised
to achieve compliance. However, information available to Coastkeeper indicates that these
certifications are erroneous. Storm water samples collected from the Facility have consistently
contained concentrations of pollutants above Benchmark Levels, thus demonstrating that the
SWPPP’s BMPs have never adequately addressed existing potential pollutant sources. Further,
the Facility’s SWPPP does not include many elements required by the Storm Water Permit, and
thus it is erroneous to certify that the SWPPPs comply with the Storm Water Permit. Finally,
information available to Coastkeeper suggests that the Facility Owners and/or Operators failed to
submit an Annual Report from the 2012-2013 reporting year, though testing data was submitted
from one QSE. See Section B(14) of the 1997 Permit.

The Facility Owners and/or Operators have also submitted incomplete Annual Reports.
For instance, the Facility operators must report any noncompliance with the Storm Water Permit
at the time that the Annual Report is submitted, including 1) a description of the noncompliance
and its cause, 2) the period of noncompliance, 3) if the noncompliance has not been corrected,
the anticipated time it is expected to continue, and 4) steps taken or planned to reduce and
prevent recurrence of the noncompliance. 1997 Permit, Section C(11)(d). The Facility Owners
and/or Operators did not report their non-compliance as required.

Last, the Storm Water Permit requires a permittee whose discharges violate the Storm
Water Permit Receiving Water Limitations to submit a written report identifying what additional
BMPs will be implemented to achieve water quality standards, along with an implementation
schedule. 1997 Permit, Receiving Water Limitations C(3) and C(4). Information available to
Coastkeeper indicates that the Facility Owners and/or Operators failed to submit the reports

18
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required by Receiving Water Limitations C(3) ¢
and/or Operators are in daily violation of this re

Information available to Coastkeeper in
have submitted incomplete and/or incorrect Am
Water Permit. As such, the Owners and/or Opei
Permit. Every day the Facility Owners and/or C
without reporting as required by the Storm Wat
the Storm Water Permit and Section 301(a) of t
Facility Owners and/or Operators have been in
Water Permit’s reporting requirements every de
violations are ongoing, and Coastkeeper will in
becomes available, including specifically violat
(see 2015 Permit, Section XVI.). The Facility C
penalties for all violations of the Clean Water A
IV. RELIEF SOUGHT FOR VIOLATIO
Pursuant to Section 309(d) of the Clean
Adjustment of Civil Monetary Penalties for Infl
the Clean Water Act subjects the violator to a p
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authorize civil penalties of up to $37,500 per d:
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V. CONCLUSION
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Notice Letter. However, upon expiration of the
citizen suit under Section 505(a) of the Clean V
the Storm Water Permit.

02/13/17 Page 20 of 26 Page ID #:66

. ATA

TR AQUA TERRA AERLS
H EAaw Grour

. C(4) of the 1997 Permit. As such, the Owners
irement of the Storm Water Permit.

ates that the Facility Owners and/or Operators
il Reports that fail to comply with the Storm
ors are in daily violation of the Storm Water
rators conduct operations at the Facility
Permit is a separate and distinct violation of
Clean Water Act, 33 U.S.C. §1311(a). The
ily and continuous violation of the Storm
since at least December 13, 2011. These

\de additional violations when information
1s of the 2015 Permit reporting requirements
ners and/or Operators are subject to civil
occurring since December 13, 2011.

y OF THE CLEAN WATER ACT

ater Act, 33 U.S.C. § 1319(d), and the

on, 40 C.F.R. § 19.4, each separate violation of
alty for all violations occurring during the

the Notice Letter. These provisions of law

per violation for all Clean Water Act violations
Ities, Coastkeeper will seek injunctive relief

\ct pursuant to Sections 505(a) and (d), 33

uch other relief as permitted by law. Lastly,

t, 33 U.S.C. § 1365(d), Coastkeeper will seek
rts’ fees, associated with this enforcement

remedies for the violations described in this
l-day notice period, Coastkeeper will file a
cer Act for Fox Hills Industries’ violations of



Case 8:17-cv-00261 Document 1-1 Filed 02/13/17 Page 21 of 26 Page ID #.67

@4& : :
..... % ,& ;«q A 1 RKA AERLN

LAW GroOurP

If you wish to pursue settlement discussions, please contact Coastkeeper’s legal counsel:

Aqua Terra Aeris Law Group
Anthony Barnes

Jason R. Flanders
amb@atalawgroup.com

828 San Pablo Avenue
Albany, CA 94706

(415) 326-3173

Sincerely,

. // SO
S o

Anthony M. Barnes

Jason R. Flanders

ATA Law Group

Counsel for Orange County Coastkeeper
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I LIST

zquested

Loretta Lynch

U.S. Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-001

Gina McCarthy

U.S. Environmental Protection Agency
William Jefferson Clinton Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Thomas Howard

Executive Director

State Water Resources Control Board
P.O. Box 100

Sacramento, California 95812-0100

Alexis Straus

Acting Regional Administrator

U.S. Environmental Protection Agency
Region IX

75 Hawthorne Street

San Francisco, California 94105

Kurt Berchtold

Executive Officer

Regional Water Quality Control Board
Santa Ana Region

3737 Main Street, Suite 500
Riverside, California 92501
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1. Self-Reported Sampling Conducted by Fox Hills Industries, Inc. Demonstrating
Noncompliance with BAT/BCT

Lot

Date of Discharge | Constituent EPA Sample Magnitude
Sample Point Benchmark Value of
L _Timit (mg/L (mg/L) Exceedance
v2.U8.2015 Back Yard Copper 0.0123 3.5 284.55
| N708.°M2 | Racl Yard Lead 0.069 0.086 18
V2.U8.2u13 pack Yard Zinc 0.117 0.7 5.98
02.08.2013 Parking Zinc 0.117 0.64 5.47
Lot

02.08.2013 Parking Copper 0.0123 23 186.99
Lot

12.02.2014 | Back Yard Copper 0.0123 3.6 292.68

12.02.2014 | Back Yard Zinc 0.117 0.41 3.5

12.02.2014 Patking Zinc 0.117 0.34 2.9
Lot

12.02.2014 Parking Copper 0.0123 1.9 154.47
Lot

09.15.2015 Back Yard TSS 100 200 2

09.15.2015 Back Yard Zinc 0.117 1.1 9.4

09.15.2015 Back Yard Coppet 0.0123 6.4 520.33

09.15.2015 Parking Zinc 0.117 0.33 2.82
Lot

09.15.2015 Parking Copper 0.0123 1.2 97.56
Lot

12.22.2015 Back Yard Zinc 0.117 0.47 4.02

12 77 7015 Back Yard Copper 0.0123 1.6 130.08

12.22.2015 Parking Zinc 0.117 0.58 4.96
Lot

12.22.2015 Parking Copper 0.0123 93 75.61
Lot

01.06.2016 Back Yard Copper 0.0123 1.5 121.95

01.06.2Mm~ Back Yard Zinc 0.117 0.43 3.68

01.06.2u10 Parking Copper 0.0123 22 178.86
Lot

01.06.2016 Parking Zinc 0.117 0.56 4.79
Lot

02.18.2016 Back Yard Copper 0.0123 1.1 89.43

02.18.2016 Back Yard Zinc 0.117 0.39 2133

02.18.2016 Parking Copper 0.0123 98 vor |
Lot

02.18.2016 Parking Zinc 0.117 0.42 3.59
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2. S ling Conducted by Orange County Coa eper Demonstrating Non-Compliance with
BAT/BCT
Date of Discharge | Constituent EPA Sample Magnitude
Sample Point Benchmark Value of
Limit (mg/L) Exceedance
_ (mg/L)

11.20.2016 Back Yard N+N 17 0.68 176
11.20.2016 Back Yard Aluminum 0./5 1.2 1.6
11.20.2016 Back Yard Copper 0.0123 2.9 235.77
11.20.2016 Back Yard - Zinc 0.117 0.69 5.9
11.20.2016 Back Yard Iron 1.0 3.8 3.8
11.20.2016 Back Yard Lead 0.069 0.2 2.9

3. Sampling Conducted by Fox Hills Indus

5, Inc. Demonstrating Noncompliance with

Water Quality Standards in the Santa An  asin Plan
Date of Sample Discharge Cons  ent' Santa Ana Basin | Sample Value
Point Plan Standard

(s.u)

12.19.2013 Back Yard P 7.0-8.6 6.51
6.5-8.5

12.19.2013 Parking Lot P 7.0-8.6 6.49
6.5-8.5

12.02.2014 Back Yard p 7.0-8.6 2.67
6.5-8.5

12.02.2014 Parking Lot P 7.0-8.6 3.78
6.5-8.5

09.15.2015 Parking Lot p 7.0-8.6 6.62
6.5-8.5

! There are two applicable Basin Plan Values for pH differ
Facility: for bays and estuary waters, pH—7.0-8.6 s.u; for 1

from the EPA Benchmark, related to the Fox Hills

1d surface waters, pH —6.5 8.5 s.u.
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Rain Data from L.os Alamitos Army Air Field

Near Fox Hills Industries Facility
12-13-2011 - 12-13-2016

Days with Precipitation over .1

Date Precipitation
(Inches)
1.21.12 42
1.23.12 .80
2.15.12 2
2.27.12 14
31712 A4
3.18.12 .25
3.25.12 42
4.11.12 37
4.13.12 .51
4.26.12 .28
117012 23
11.5v.12 .26
12.3.12 .40
12.12.12 11
12.13.12 .28
12.18.12 .18
12.24.12 1.08
12.26.12 .10
12.29.12 15
1.24.13 .65
2.8.13 19
2.19.13 .25
3.8.13 .52
5.6.13 25
10.9.13 .10
11.21.13 17
11.29.15 .28
12.19.13 11
i 2.6.14 I
2.27.14 4y
2.28.14 1.00
3.1.14 30
3.2.14 11
4.2.14 g5
4.25.14 do
11.1.14 .30
12.2.14 93
12.3.14 .80
12.12.14 1.52
121714 .20
1.10.15 34
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